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INTRODUCTION

Petitioner and plaintiff Meadow Vista Protection (MVP) seeks deélaratory, injunctive and
other relief for injuries caused by defendant Chevreaux Aggregates, Inc.’s (Chevreaux) ongoing
operations in Meadow Vista, California. Specifically, MVP has alleged that Chevreaux is in
violation of several conditional use permits (CUPS), and that the ongoing violations and
operations cause continuing harm to MVP members.

Using smoke-and-mirrors arguments and irrelevant or inapposite case authorities,
Chevreaux attempts to distract this Court from specific allegations in the complaint and the
causes of action. Moreover, Chevreaux has improperly introduced additional allegations and
facts regarding its long-standing operations in the area to paint itself in a more fav;orable light. In
so doing, Chevreaux has attempted to convert its demurrer into a motion for summary judgment
by introducing purported facts that are not germane to a démuﬁer fuling, including thé following:

o Chevreaux is a “local family owned company.”

e MVP is seeking to “shut down” the entire quarry operation, “Chevreaux’s
lifeblood.” '

Chevreaux’s rights under its permits are “vested.”

The permits were issued “pre-SMARA.”

“Chevreaux’s vested operations are based upon decades of entitlements.”

The quarry is protected in the Community Plan, SMARA and a reclamation plan.
Chevreaux is the “company which built the roads MVP drives upon.”

Chevreaux “regularly maintains these roads” and contributes materials.

Chevreaux’s operations cover 440 acres.

(Memorandum of Points and Authorities in Support of Chevreaux Aggregates, Inc.’s General
Derﬁurrer and Spécial Demurrer (Chevreaux Demurrer) at pp. 1:7-2:2.) In addifion to being
irrelevant to MVP’s causes of actioﬁ, the introduction of tﬁese additional facts in a demurrer is
improper. (lon Equipment C’orp..'v. Nelson (1980) 110 Cal.App.3d 868, 881 [error for court to
consider facts asserted in memorandum supporting demurrér].) These facts should not be
considered by the Court in ruling on Chevreaux’s demurrer.

Chevreaux further obfuscateé the allegations in the complaint by er_roneéusly contending
that Placer County’s zoning code contains an administrative remedies mechanism, when it does

not. Chevreaux also erroneously contends that MVP seeks invalidation of the CUPs issued in

-1-
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1965 and 1972, and that the 90-day statute of limitations has long run. However, the complaint
contains no such prayer. To the éontrary, MVP merely seeks to ensure that Chevreaux complies
with the conditions upon which the permit was granted. |

For the foregoing reasons, and th.e reasons set forth below, the demurrer should be
overruled.

ARGUMENT

L.

THE DEMURRER MUST BE OVERRULED IN ITS ENTIRETY BECAUSE MVP HAS
~ ALLEGED FACTS SUFFICIENT TO SUPPORT ITS CAUSES OF ACTION, AND
SUCH ALLEGATIONS SHOULD BE LIBERALLY CONSTRUED

A. Demurrer Standards
In evaluating the strength of a demurrer, the allegations of the complaint are liberally
construed so as to achieve substantial jﬁstice. (Code Civ. Proc., § 4‘52; Stevens v. Superior Court

(1999) 75 Cal.App_.,4th 594, 601.) A plaintiffis entitled to his or her “day in court.” Thus, a

| demurrer should only be sustained when the complaint' clearly shows that no action can be

pursued on the facts as alleged. (Yolé County Department bf Social Services v. Municipal Court
(1980) 107 Cal.App.3d 842, 847.) “All that is required of a plaintiff . . . is that he set forth in his

complaint the essential facts of his case with reasonable precision, and with particularity

sufficiently specific to acquaint the defendant of the nature, source, and extent of his cause of

action.” (Goldstein v. Healy (1921) 187 Cal. 206, 210, emphasis added.) Therefore, “[i]f there is.
any reasonable possibility that the plaintiff can state a good cause of action, it is error to sustain a
demurrer without leave to amend.” (Y oungman v. Nevada Irrigation District (1969) 70 Cal.2d
240, 245.) ‘ |

MVP’s complaint contains over four full pages of factual allegations, clearly detailing the
long history of Chevreaux’s opefations in the Meadow Vista area and describing the course of
events which led to the filing of MVP’s complaint. (Petition for Writ of Mandate and Cbrﬁplaint
for Declaratory and Injunctive Relief, Public Nuisance, Private Nuisance and Trespass

(Complaint) at q 17-37, attached hereto as Exhibit 1.) Moreover, the prayer of the complaintis
_ . _ |
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explicit with respect to the remedies sought. (/d. at pp. 12-14.) Chevreaux has been fully
apprised of the nature of the complaints against it and the facts as stated in the complaint tend to

show that MVP is entitled to relief,

I

SECOND AND THIRD CAUSES OF ACTION—DECLARATORY RELIEF

At the outset of its general demurrer to the declaratory relief causes of action, Chevreaux
asserts, Without legal citation, that “damage allegatiohs are inconsistent with a Declaratory Relief
Cause of Action.” (Chevreaux Demurrer at p. 2:18.) Not only does Chévreauk fail to cite any
authority to support this assertion, the statement is patently false. A complaint may allege
alternative fheoﬁes of recovery for a single.injury. (Bay Cities Paving & Grading, Inc. v,
Lawyers Mutual Insurance Co. (1993) 5 Cal.4" 854, 860 [demands arising out of same
transaction were one cause of action with two forms of relief].) The demurrer is further defective
as described below; | |

A. A General Demurrer for Failure to State a Cause of
Action Is Improper As to a Declaratory Relief Action

Chevreaux seeks to summarily dismiss both of MVP’s causes of actio.n for declaratory
relief through a gerieral demurrer based on alléged failure to pursue a writ of administrative »
mandate, failure to-exhaust administrative remedies, statute of limitations objections, absence of
a justiciable controversy and unripeﬁess. However, Chevreaux’s demurrer must fail regardless of
the merit of these allegations because a general demurrer may nof be used to dismiss a
declaratory relief cause of actio'n’.

General allegations that disclose an “actual controversy” between the ﬁarties defeat a
general demurrer to a declaratory relief action.

“It is the general rule that in an action for declaratory relief the complaint is
sufficient if it sets forth facts showing the existence of an actual controversy . . .
and requests that the rights and duties be adjudged . . . . If these requirements are
met, the court must declare the rights of the parties whether or not the facts
alleged establish that the plaintiff is entitled to a favorable declaration.”

-3-
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(Lockheed Corp. v. Continental Insurance Co. (2005) 134 Cal.App.4" 187, 221, quoting
Bennett v. Hibernia Bank (1956) 47 Cal.2d 540, 549-550, emphasis added.)

Lockheed further'states, “[s]trictly speaking, a demurrer is a procedurally inappropriate
method for disposing of a complaint‘ for declaratory relief.” (Lockheed Corp. v. Continental
Insurance Co., supra, 134 Cal.App.4™ at p. 221, einphasis‘ added.) The rationale for this rule is
discussed in Witkin’s treatise on California Procedure: |

[A] demurrer would leave the parties where they were, with no binding
determination of their rights . . . . This would defeat a fundamental purpose of
declaratory relief, to remove uncertainties as to legal rights and duties before
breach and without the risks and delays that it involves. In brief, the object of
declaratory “relief” is not necessarily a beneficial judgment; rather, it is a
determination, favorable or unfavorable, that enables the plaintiff to act with
safety. This theory has prevailed, and the rule is now established that the
defendant cannot, on demurrer, attack the merits of the plaintiff's claim. The
complaint is sufficient if it shows an actual controversy; it need not show that
plaintiff is in the right. -

(5 Witkin, Cal. Procedure (4" ed. 1997) Pleading § 831, p. 289, Exhibit 2 attached hereto,

emphasis added.)

MVP has established an actual controversy with réépeat to LD-1030 and LDA-786
through the allegations in the complaint. MVP and Chevreaux take opposing positions as to
Chevreaux’s compliance with all terms and conditions of LD-1030 and the continuing 'Validl;ty of
LDA-786. Under the authorit_iés cited above, such allegations sufficiently support the
declaratory relief cause of action. | ' . '

B. - Even If the Demurrer Is a Proper Mechanism for
Dismissing Declaratory Relief Causes of Action, Chevreaux’s
Demurrer Must Be Overruled Because Its Alleged Bases Are Erroneous

1. ‘Declaratory Relief Is a Proper Procedure to Invalidate a Conditional Use
Permit, and Is More Speedy and Adequate Than Administrative Mandate

Chevreaux claims that MVP’s only remedy to contest compliance with its use permits is |
to pursue a writ of administrative mandate. In support of this claim, Chevreaux cites Topanga
Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, City of

Santee v. Superior Court of San Diego County (1991) 228 Cal.App. 3d 713, and Goat Hill
-4 -
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Tavern v. City.of Costa Mesa (1992) 6 Cal.App.4" 1519, 1526. However, all of these cases, and
the cause of action for administrative mandate itself (Code Civ. Proc., § 1094.5), deal with
challenges th admz"nz’strat.ive decisions and are theréforc irrelevant to the case at bar. MVP is not
contesting the original issuance of eifher LD-1030 or LDA-786, s0 an action for administrative
.mandate would be inappropriafe.

Chevreaux also contends:

MVP also has not stated any allegations in its [verified complaint] that assert
anything regarding the validity of the use permits or the Zoning Code as applied

to all the property in Placer County in order to save these two causes of action

from demurrer because what MVP wants is an as-applied judicial determination

of invalidity applied just to Chevreaux.

(Chevreaux Demurrer at p. 3: 14-17.) Aside from being nearly unintelligible, this statement has
no significance. Chevreaux cites to Santee, apparently alleging by analogy that MVP must seek
a declaration that a “statute or ordinance éontfolling deVelopmen » is “faciélly unconstitutional” -
as to “all property” of else declaratory relief “may not be had.” (Chevreaux Demurrer at p. 3:17-
20, quoting.City of Santee v. Superior Court of San Diego County, supra, 228 Cal.App.3d
atp.7 18.) ' | | |

. Chevreaux’s use permits are not “statute[s] or ordinance[s] controlling development” and
therefore any attempt by MVP to declare them “facially unconstitutional” or to apply them to “all
property” would bé absurd. | (City of Santee, supra, 228 Cal.App.3d at p 718.) This argument
does nothihg to prove that MVP must pursue a wﬁt of administrative mandate prior to bringing
the declaratory relief causes of action.

In contrast, several cases confirm that declaratory relief is a proper mechanism for
enforcing a conditional use permit. (See, e.g., Residents of Beverly Glen, Inc. v. City of Los
Angeles (1973) 34 Cal.App.3d 117, 120.) Neither does the fact that a party has another remedy
deprive the court of the powér to grant declaratory relief. (Bess v. Park (1955) 132 Cal.App.2d
49, 53, citing Ermolieff v. R.K.O. Radio Pictures, Inc. (1942) 19 Cal.2d 543, 547.)

Whether to grant declaratory relief is squarely within th’eldiscretion of the trial court.

(Lz)mbermen s Mutual Casualty Co. v. McIver (1939) 27 F.Supp. 702, 706.) However, “[t]he
5. ' '
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discretion to refuse to entertain an éction in declaratory relief vested in the trial couﬁ by [Code of
Civil Procedure section] 1061 is not unlimited. It may be exercised only when there is a basis in
fact for the conclusion that the declaration is not necessary or proper.” (Warren v. Kaiser
Foundation Health Plan, Inc. (1975) 47 Cal.App.3d 678, 683.) |

For example; the Warren court found that a court may refuse to entertain an action for
declarétory relief where ““the rights of the complaining party have crystallized into a cause of
action for past wrongs, [and] all relationship between the parties has ceased to exist .- o
[Citation]” but it may not exclude the action where the alternative remedy is not as ““speedy and
adequate or as well suited to the plaintiff’s needs as declaratory relief.” [Citations.]” (Warren v.
Kaiser Foundation Health Plan, Inc., Sﬁpra, 47 Cal.App.3d at pv. 683.) Any doubt as to whether
declaratory judgment is proper should be resolved in favor of granting declaratory relief. (Ibid.)

As the complaint indicates, MVP’s declaratory relief actions seek to prevent future
wrongful conduct, not to recover for or correct past wrongs. MVP’s members are very much in
danger of future harm as 1ong as Chevreaux’s operations aré permitted to continue unchecked
and without enforcement of relevant conditions. |

The complaint_als(') indicates that MVP fnembérs have made repeated attempts to obtain

the'County’s assistance in investigating Chevreaux’s permit validity and compliance. These

-attempts have been largely fruitless, with the Couhty taking no meaningful steps to address or

resolve the concerns presented by MVP and its members. Pursuing relief through a writ of
mandate proceeding, éspecially V}ith regard to the asphalt plant, would only place the matter back
in the hands of the County, which would then take the same apathetic approach toward resolution
and enforcement as it has in the past. In the meantime, MVP members continue to suffer on a
daily basis from health and safety hazards and the ongoing nuisance and tr.espass caused by‘
Chevreaux’s operations. Declaratory relief, in this instance, is much more “speedy and
adequate” than pursuing a writ of administrative mandate and much more well-suited to the

needs of the plaintiff.
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2. MVP Has Either Exhausted All Available Administrative
Remedies, or Is Excused from Exhausting Administrative Remedies

Exﬁaustion of administrative remedies is a prerequisite to pursuing a writ of
administrative mandate. However, MVP does not seek administrative mandate because MVP is
not challenging the decision of an administrative body. MVP is merely seeking a determination
of the rights and duties of the parties, and the relevant declaratory relief statute makes no |
mention of an exhaustion of administrative remedieé requirement. (See Code Civ. Proc.,

§ 1060.) :
Furthermore, as discussed above, Chevréaux’s demurrer is restricted to the facts as

alleged in MVP’s complaint. (fon Equipment Corp. v. Nelson, supra, 110 Cal.App.3d at PP

| 881-882.) Thus, unless the complaint discloses an available administrative remedy, a demurrer is

not proper on that Basis. This rule was propounded in Yolo County Department of Social
Services. v. Municipal Court, supra, 107 Cal.App.3d 842, “The complaint and exhibits do not
establish that i)laintiff had an admini_strative rem‘edy .. ..and liberal construction of the complaint
in favor of the plaintiff tends_ to indicate otherwise. The municipal court did not err in
overruling the demurrer ....” (/d. atp. 847, emphasis added.) MVP’s complaint discloses no
available administrative remedy and in fact, effectively alleges the oppésite. Therefore, pursuant -
to the rule in Yolo, Chevreaux cannot introduce extrinsic evidence of administrative remedies as -
the basis for its demurrer.

Moreover, the purported “administrative remedies” referenced by Chevreaux do not even
exist. Chevreaux engages in an imaginative extrapolation of the Placer County Zoning Code by
creating from thin air two “adrrﬁnistrative femedies” and then claiming MVP has failed to
exhaust both. These “remedies,” however, do not appear anywhere in the actual text of the
Zoning Code. |

First, Placer County Codé,§ 17.62.010 et. seq. makes it quite clear that it is the
responsibility of the code enforcement ofﬁcér to initiate enforcement of any zoning violations

“where he or she has determined” that such a violation exists. (Placer County Code § 17.62.120,

emphasis added; see also Placer County Code § 17.62.030.) There is nothing in the entire
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chapter that would indicate that a private individual can initiate such enforcement. Indeed, this
has been the County’s express position when MVP has requested enforcement in the past.

Similarly, Placer County Code §17.02.050 makes no mention of a private citizen’s right

to seek “a formal determination” on the validity of or compliance with a use permit. (Chevreaux

Demﬁrrer atp. 4:1 8-20..) If such a right were guaranteed by the Placer County Code, MVP
would have exercised it. To the contrary, the County has repeatedly told members of MVP and
counsel for MVP that it has no duty to perform what it terms “discretionary” functions outlined
in thé Placer County Code. Indeed, the co-defendant County of Placer has espoused this very |
position in its own demurrer. (Demurrer to Petitioner’s Petition/Complaint (County Demurrer)
at pp. 6-10; Complaint at §7.) -

MVP cannot be expected to exhaqu administrative remedies which do not exist. MVP
can do no more than what its members have already done, which is make repeated requests to the
County for its involvement and as_sistance, and these requests have been met with very little |

responsé. If this Court determines that MVP needs to amend its complaint to allege further

specific instances of attempts to exhaust administrative remedies, it is prepared to do so.

Even if MVP was required to exhaust ilnknown administrative remedies, it may be

excused from doing so on the basis of one or more applicable exceptions.

- Ttis well established that an “aggrieved party is not required to exhaust administrative
remedies before bﬂnging a decIaratory relief action where the party can positively state what the
administrative agency’s decision would be.” (Baxter Healthcare Corporation v. Denton (2004)

120 Cal.App.4™ 333, 362, citing Venice Town Council, Inc. v. City of Los Angeles (1996)

47 Cal.App.4® 1547, 1567.)

As specifically pled in plaintiff’s ‘complaint, the County ‘has made its positipn regarding
the validity of LDA-786 quite clear. (Complaint at 937.) TheA County’s position with respect to '
LD-1030, though never formally expressed to MVP, appears to also be set in stone, with the
County either _refﬁsing to take im-festigative action or ciaiming that investigative action was takeh

at some point and no violations were found. Therefore, MVP can positi\_/ely state that the

‘County’s determination on both of the permits would be adverse to MVP’s interests. Indeed,
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Chevreaux has concéded as much: “MVP admits that County concluded that there is presently
nothing to investigafe or enforce with respect to Chevreaux’s permits.” (Chevreaux Demurrer
at p. 5:22-23.)

Failure to exhaust administrative remedies may also be excused when there is
“a significant pubiic interest in obtaining a definitive resolutioﬁ of [a] fundamental legal
question.” (Coachella Valley Mosquito and Vector Conz‘rolADistrict v. California Public
Employment Relations Board (2005) 35 Cal.4™ 1072, 1082; see also Lindeleaf v. Agricultural

Labor Relations Board (1986) 41 Cal.3d 861, 871 [exhaustion excused when the case raises

“‘mportant questions of public policy™].)
Chevreaux’s operations affect not only MVP members and residents of Meadow Vista

but also residents of surrounding communities. Furthermore, a private corporation should not be

permitted to willfully violate the terms and conditions of conditional use permits issued to it, no

matter how long the governing county has allowed the violations or to what extent th'e county
sanctions the use. Whether a municipality may turn a blind eye to such abuses and violations is a
question of important legal significance with a profound effect upon the public.

For these reasons, MVP has either exhausted its adminiétrative remedies or is excused
from doing so-under one of the exceptions discussed abové.

3. The Actions for Declaratory Relief Are Timely

Chevreaux first argues that, under Placer County Code, MVP had orily 10 days from the
date of the approvals of LDA;786 and LD-1030 to appeal them. Chevreaux then implicates the
90-day limitation statute of Government Code section 65009(c)(1)(E) in arguing that LDA-786
and LD-1030 cannot be challenged at this time. These theories are patently erroneous.

A hypothétical reveals the falsity of Che'vreauﬁ’s‘ position. Suppose that a sewage
treatment plan_t received a conditional use permit in 1947 and one of thé conditions of that permit
Was.that no untreated sewage should be deposited into a nearby river. Supposé that 10 or even
50 years later, the plant comr'nerices dumping of untreated sewage into the river. Concerned
fesidents appeal to the County to stop the violation of the use permit, but the County refuses to

act. Under Chevreaux’s flawed logic, those residents would have no recourse, because their case

-9.

Petitioner and Plaintiff Meadow Vista Protection’s Opposition
to Defendant Chevreaux’s Demurrer to Complaint




THE -ZUMBRUN LAW FIRM

A Professional Corporation

3800 Watt Avenue, Suite 101
Sacramento, CA 95821

O o0 3 &

10
11
12
13

14 -

15
16

17

18
19
20
21
22
23
24
25

26

27
28

was not initiated within 90 days of the permit’s original issuance.

Chevreaux has missed the point. MVP is not contesﬁng the issuance of either LD-1030
or LDA-786, which would éubject it to the 10- and/or 90-day limitation periods mentioned
above. MVP is merely trying to enforce the terms and conditions of LD-1030 and obtain a court
determination as to the continuing validity of LDA-786.

The terms and/or conditions'of a conditional use permit may be enforced even after the
90 days for challenging issuance have run. (See Pacifica Homeowners' Association v. Wesley |
Palms Retirement Community (1986) 178 Cal.App.3d 1147, 1153.) Moreover, revocation of a
CUP due to non- or improper use may bea proper sanction for abﬁse and has not been subj eot to
the 90-day rule. (See, e.g., Malibu Mountains Recreation,’ Iﬁc. v. County of Los Angeles (1998)
67 Cal. App.4™ 359, 366.) |

For these reasons, Chevreaux’s assertion that MVP’s claims are untimely is without'
merit. | |

4, A Justiciable Controversy Exists Between the Parties

On the one hand, Chevreaux admits fhat the County has fully and finally acted by
concluding there is nothing to investigate with respect to Chevreaux’s permits. (Chevreaux
Demurrer at p. 5:22-23.) On the other hand, Chevreaux claims there can be no justiciable
controversy “between County and Chevreaux” until the County acts. (/4. at p. 6:6-8.)

Chevreaux cites no authority for ito conclusory legal statement as to.what creates a
justiciable controversy and Chevreaux implicates the wrong parties. There does not need to bé a
controversy between County and Chevreaux (see Chevreaux Demurrer at pp. 6:8, 7:14-15).
Chevreaux similarly and‘wror'igvfully implies that there must be ajusti‘ciable controversy between |
the County and MVP. (/d. at p. 6:24-25.) These statements are inconvgruous with Chevreaux’s
admission that the County has not'been made a party to the declaratory relief actions. (/d.
atp. 9:16.) | |

These arguments mistake the requirement of a justiciable confroversy. There only need
be a justiciable controversy between the actual parties to the cause of action, i.e., MVP and |

Chevreaux. (See, e.g., Maguire v. Hibernia Savi’ngs & Loan Society (1944) 23 Cal.2d 719, 728.)
| | -10-
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Curiously, the presence of a controversy between these two actual parties is someﬂﬁng
Chevreaux did not discuss.

HoWever, a present,. justiciable controversy does exist between MVP and Chevreaux as to
both causes of action for declaratory relief. Chevreaux quoted Selby Realty Co. v. City of San
Buenaventura (1973) 10 Cal.3d 110:

The “actual controversy” referred to in this statute [Code Civ. Proc., § 1060] is
one which admits of definitive and conclusive relief by judgment within the field
of judicial administration, as distinguished from an advisory opinion upon a
particular or hypothetical state of facts. The judgment must decree, not suggest,
what the parties may or may not do.

(Id. at p. 117, emphasis added;) This is precisely what MVP is seeking here. The c_omplaint“
does not concern a hypothetical situation, but rather one which has been in existence for some
time. A declaration by the Court as fo what Chevreaux “may or may not do” under its permits
LD-1030 and LDA-786 is exactly the sort of “definitive and conclusive” judgment MVP seeks to
obtain. Even. if the Court’s declaration is advefse to MVP’s positioné, the ambiguity surrounding
the permits would at least be finally dispelled. | |

In any evenf, if there is any doubt. as to the justiciability of the bontroversy between MVP
and Chevreaux, such doubt should be resolved in favor of adjudication, because the public is
interested in resolution of this dispute. (Cali]’ornia Water & Telephone Co. v. County of Los
Angeles (1967) 253 Cal.App.2d 16, 26.)

Chevreaux’s citation to Zetterberg v. State Department of Public Health (1974) |

-43 Cal.App.3d 657 and Potter v. City Council of the City of Port Hueneme (1951) 102

Cal.App.2d 141, are likewise somewhat confusing. Zetterberg dealt with the interpretationlof a
statute (not a permit) and Potter with an asserted failure to allege a particular interest or right to
be preserved or protected by a writ of mandate. Neither case is relevant. |

Moreover, Chevreaux mischaracterizes the goal of the declaratory relief actionvs. MVP
does not, as Chevreaux claims, want this Court to direct the Conany on how it should or should
not interpret or enforce Chevreaux’s use permits. (Chevreaux Demurrer at p. 7:9-10.) The

prayer of MVP’s complaint is explicit. MVP wants this Court to judicially determine the extent
- -11 -
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of Chevreaux’s rights ﬁnder its use permits and whether or not Chevreaux is in compliance with
the terms and conditions of those permits, without regard to any action or enforcement by the
County. As MVP has alleged in its complaint,'the County has consistently failed to enforce the
pérmits and conditions or even investigate Chevreaux’s compliance, leaving MVP with no
choice but’ to pursue judicial determination.

Chevreaux’s purported argument that there is no justiciable controversy is really a
suﬁeptitious attempt to distract and confuse thé Court as to the issues, and even the parties, in the
declaratory relief actions.

5. The Declaratory Relief Causes Of Aétion Are Ripe

Chevreaux alleges that.MVP has failed to pursue eﬁforcement of Chevreaux’s permits

through Placer County code enforcement, and thus MVP’s declaratory relief actions are not ripe.
This is not the law.

A controversy is ripe for declaratory relief adjudication if it has reached a point where the
facts are sufficiently congealéd to permit an intelligent and useful decision to be made. (BKHN,
Inc. v. Department of Health Services (1992) 3 Cfall‘.App.4th 301, 308.) The parties have reached
such a poiht here. F 61* purposes of evaluating its demurrer, Chevreaux has conceded that the
facts as stated in the complaint are true. (Aubrj) V. Tri-Cz'zy Hospiz‘a_l District (1992) 2 Cal. 4™
962, 966-967.) .Those facts are not subject to change absent é_ithér. County or Court intervention,
and some of them have existed for decades. Thus, they are “sufficiently coﬁgealed” for this
Court to make an intelligent and highly uséful determination.

’ In any event, MVP and its members have made repeated entreaties to the County to
address the issues presented in MVP’s complaint, to no avail. This fact is generally alleged in
MVP’s corhplaint at paragraphs 7, 36 and 37. However, if this Court requests that MVP amend
its complaint to include more specific allegations of steps that were taken to gaih the County’s |
assistance prior to filing this actioﬁ, it will do so.

C.  The Actions for Declaratory Relief Are Properly Within the Jurisdiction of This Court

Chevreaux concedes that when MVP can establish that a justiciable controversy exists

regarding the two use permits, then this Court will have subject matter jurisdiction to adjudicate
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the declaratory relief acﬁons. (Chevreaux Demurrer at p. 9:13-15.)

MVP has already established the existence of such a controversy previously in this brief.
Furthermore, MVP is not asking this Court to direct the County to do anything with respect to _
the causes of action for declaratory relief.

Finally, the cases cited by Chevreaux are inapposite, addressing in turn the County’s
juﬁsdiction over the matter at hand, its control over zoning regulations, and tﬁe respective

powers of judicial and executive agencies. (Chevreaux Demurrer at pp. 8:16-9:10.) MVP does

“not dispute any of these issues. However, the County has relinquished its jurisdiction either by

-taking a final position on Chevreaux’s permits or refusing to take any position at all. Thus, M_VP

1s left with no recourse except to pursue this matter in this Court, which is why the issue of

subject matter jurisdiction must necessarily be determined in MVP’s favor.

D. The County of Placer Is Not an Indispensable Party to These Causes of Actioh

Chevreaux claims that “County is the only entity that can lawfuﬂy intérpret, enforce,
révoke, ér amend permits issued by it” (Chevreaux Demurrer atp. 10:3-4) but ﬁites no authority
fo support this claim. What is more, such a claim is illogical. How is an aggrieved citizen to
pursue enforcefnent of a use permit if the County refuses to take any action?. His or her only
legitimate recourse is to the. courts. ‘The County is not the “only entity” that can order
compliance with use permits and therefore is not an indisperisable party. - |

Moreover, Chevreaux may not be the appropriate party to raise this objection. Code of
Civil Procedure section 389(a) is aimed at avoiding prejudice to a party which has been excluded
from a lawsuit directly affecting his or her rights or duties. Contrary to the situation in
Chevreaux’s cited authority, Welch v. Bodeman (1986) 176 Cal.App.3d 833, here the County is
on notice of the pending actions. If the Cc;unty believes that this Court’s adjudication of the
declaratory relief causes of action will be prejudiciél to its interests, the County is welcome to

intervene. However, as discussed above, MVP does not seek any relief against or action by the

-County in the declaratory relief causes of action and does not believe that the County is

necessary to their full and complete adjudication.
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FOURTH CAUSE OF ACTION-—INJUNCTIVE RELIEF

A The Facts Are Sufficient To Support A Claim For Injunction

Chevreaux misstates the language of MVP’s injunction cause of action. MVP did not
allege ambiguous “violations” of use permité LD-1030 and LDA-786, but specific, precise facts
tending to show how the permits had been violated: ' |

e  There is an implied condition of 20 trucks per day and Chevreaux regularly exceeds
this limit;
o LDA-786 was either never implemented properly, or has lapsed;
e  The asphalt plant’s new location is materially different from that allowed by LDA-
786; ' o
@ Chevreaux is mining outside the bounds of LD-1030; and

e  Chevreaux is not complying with the water, blasting and dust conditions of LD-
1030. ' '

(Complaint at §f 19, 21, 27, 28, 35, 51.)

Moreover, the fourth cause of action incorporates by reference the general allegations
contained in paragraphs ‘1 through 37 of MVP’s complaint. These allegationsv contain very
specific facts regarding the nonuse and lapse of LDA-786, Ch’evreaux’s noncnmpliance with the
locntion originally permitted by LDA-786, Chevreaux"s noncompliance with the conditions of
LD-1030 and Chevreaux’s mining operations butside the boundaries of LD-1030. (Complaint at
99 19, 21, 27-29, 32 and 35.) Fnrthexmore, both the general allegations of the cornplaint and the
fourth cause of action contain facts showing the imminence of the harm anticipated from the
'operat'ion of the asphalt plant. (/d. at 9934 and 51.) |

Since Chevreaux has admitted the truth of these allegations for the purposes of its
demurrer, it may not assert, as it attempts to, that MVP’s injunction cause of action is “without -
any factual basis.”v (Chevreaux Demurrer at p. 11:17-18.) A substantial number of facts have
been alleged to support MVP’S éause of action for injunction. Consequently, both of
Chevreaux’s cited authorities (Bank of America Naﬁonal Trust and Sanings Association v.
Williams (1948) 89 Cal.App.2d 21, 23 énd Willis v. Lauridson (191 1) 161 Cal. 106, 117), and the
rules they propound, have been satisfied by MVP. Chevreaux may seek a motion for summary

judgment, but the complaint sufficiently states facts in support of the causes of action.
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V.

FIFTH THROUGH SEVENTH CAUSES OF ACTION—
PUBLIC NUISANCE, PRIVATE NUISANCE AND TRESPASS

A. MVP Has Adequate Standing To Sue On Behalf Of Its Members;
Therefore, Joinder Of Individual Plaintiffs Is Unnecessary

MVP is a nonprofit California corporation and represents the interests of approximately

260 residents of Meadow Vista and the surrounding area. California case law contains many

examples of similar associations being'.permitted to sue on behalf of their members, even in cases
whére damages were sought,

For example, in Residenz‘s of Beverly Glen, Inc. v. City of Los Angeles, supra,
34 Cal.App.3d 117, the sole plaintiff was “a non-profit civic corporation whose membership
consis_t[éd] of approximately 300 families resident in the..area within Beverly Glen. . ..” (Id.
at pp. 120-121.) As in this case, the plaintiff in Beverly Glen sought to set aside an otherwise
valid cnnditional use permit due tn anticipated injuries the permit would cause to plaintiff’s

individual members. The defendant City alleged that the plaintiff had no standing to sue, but the

court disagreed, basing its decision on the fact that plaintiff was a corporation whose members

lived in the affected area and that its members would suffer injury if the project permitted by the

CUP was allowed to continue. (Id. atp. 121.) Furthermore, the court noted that environmental
concerns underlay the action and therefore,

[sJuch matters are the proper subject of judicial consideration. “. .. Aesthetic and
environmental well-being, like economic well-being, are important ingredients of
the quality of life in our society, and the fact that particular environmental
interests are shared by the many rather than the few does not make them less
deserving of legal protection. . . .”

(ld. at p.'.122, quoting Sierra Club v. Mortnn (1972) 405 U.S. 727, 734.) In other words, the
potential environmental threat to tne community was so great, it would have beén
unconscionable and unduly burdensome to require each separately affected individual to be
joined as a party to avert the anticipated harm. Other cases are in accord with this rule. (See,

e.g., Twain Harte Homeowners Association v. Patterson (1987) 193 Cal.App.3d 184 [association
-15 - |
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held to have staﬁding to pursue quiet title and declaratory relief even though association was not
record title holder of subject real property]; Independent Roofing Contractors of California
Unilateral Apprenticeship Committee v. ‘Califofnia Apprenticeship Council (2004) 114
Cal.App.4™ 1330 [association has standing to pursue Wnt of mandate independent of harm to
itself if members’ rights are threatened as a result of the challenged action].)

This rule is not confined to causes of action for mandate and/or equitable relief, as in
Beverly Glen and the other cases cited above. It also holds true in several cases seeking
monétary relief.

Specifically, in Salton City Area Property Owners Association v. M. Penn Phillips Co.

(1 977) 75 Cal.App.3d 184, the plaintiff property owners’ association Brought suit for damages as

well as equitable relief. The association’s complaint alleged authorization to bring suit on behalf

oof'its members in a representative capacity but contained no allegation that the association itself

suffered any damages from the activities of the defendants. (Id. at p. 186.) The court then
pointed out that “a plaintiff’s standing to sue as érepresentative should be considered in terms of
the particulér plaintiff’s ability to fairly protect theArights of the group he purports.to represent.”
(Id. at p. 187.) | o

| Similarly, inProperly Owners of Whispérihg Palms, Inc. v. Newport Pacific, Inc. (2005)
132 Cal.App.4™ 666, the plaintiff residents’ association sought, among other relief, damages for
breaches of agreement, ﬁduéiary duty and covenants of good faith and fair dealing. The
Whispering Palms court pointed out that the U.S. Supreme Court “has repeatedly reco gnized that
an association has standing to sue when ‘its 1ne_mbers, or any one of them, are sufferirig
immediate or threatened injury as a result of the challenged action of the sort that would make
outa justiciable case had the members themselves brought suit.”” (d. .ét p. 673, quoting Hunt v.
Washington State Apple Advertising Commission (1977) 432 U.S. 333, 343-344, emphasis in
on'ginal.) Thus the residents’ association was permitted to maintain tﬁe action.

Especially‘ analogous to this case is Pacifica Homeowners’ Association v. Wesley Palms

Retirement Community, supra, 178 Cal.App.3d 1147, where the plaintiff homeowners™

association sought damages and injunctive relief for nuisances resulting from violation of certain
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conditions of the landowners’ CUP. The defendants argued that the association did not have
standing, but the court ruled to the contrary. Likening violations of CUP conditions to violations
of zoning ordinances, the court found that the homeowners’ association was a “member of the
community for whose ;larticular welfare the ordinance Was enacted.” (/d. at p. 1153, quoting
Mclvor v. Mercer-Fraser Co. (1946) 76 Cal.App.2d 247, 254.) In other words, the conditiorls n
the CUP were put in place to protect the plaintiff association and others similarly situated;
therefore, the association had standing to sue to enforce the permit conditions and thereby enjoin
the nuisances. |

The situation is similar here. Chevreaux’s continued operations in and around the Site,
including mining outside tlle boundaries of LD-1030, constructing and operating an asphalt planl
and generating a high volume of truck traffic, are all activities which cause nuisance and/or
trespass to certain MVP members. A CUP’S conditions are imposed for nothlng if not to protect
the public and, specifically, nearby rleighbors, from llarrn resulting from the conditional use.
Thus, the fact that MVP’s complaint seeks damages for nuisance and trespass without jbining
individual property owners does not subject it to Chevreaux’s general demurrer based on
standing.

However, assuming arguendo that MVP does not have standing to sue for nuisance and
trespass on behalf of its lnembers, these causes bf action may not be diémissed without leave to
amend, as Chevreaux has requested. “Whether or not a représentative plaintiff does and can in
fact adequately 'represént others is a question of fact for the trial coﬁrt. And if lhe trial court |
decides that a named plaintiff cannot suitably represent the class, it should afford an opportunity
for amendment.” (Residents of Beverly Glen, Inc. v. City of Los Angeles, supra, 34 Cal.App.3d
at p 129.) Though thls statement applies to a class action lawsult its rule is analogous here
Therefore, even if it is found that MVP cannot adequately represent the interests of its members
as to the fifth through seventh causes of action, MVP must be given the opportunity to amend its
complaint accordingly. |

B. The Allegations in MVP’s Cdmplaint Are Sufficiently Definite
To Apprise Defendant Chevreaux of the Nature of the Actions

-17 -
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Against It, and Any Uncertainties or Afnbiguities in the
Complaint, If They Exist, May Be Resolved Through Discovery

A demurrer on the grdund that the complaint is ambiguous, uncertain and unintelligible
cannot be sustained unless all of these imperfections exist. (Kraner v. Halsey (1889) 82 Cal.
209.) Defendant Chevreaux has alleged all three of these imperfections with respect to MVP’s
complaint, and thus its demurrer must faﬂ if even one of these ;‘imperfections” is not present.

However, none of these objections are well fouhded; Even the portioﬁs of MVP’s
complaint which are quoted by defendant Chevreaﬁx to support its claims of uncertainty are
easily capable of being understood in light of the entirety bf MVP’s factual allegations.

~ For example, Chevreaux claims that it cannot be expected to know the basis for MVP’s
assertion that “Chevreaux islin violation of conditions regarding blasting, protection of water
Quality, and'dustAmitigati‘on at the quarry site.” (Chevreaux Demurrer at p. 14:15-16.) The
obvious inference is that these violations have given rise to plaintiff’s several causes of action, as
fully set forth in the complaint. - _ | |

If, on the other hand, Chevreaux is claiming not to know what these conditions ére or
how it is in violation, this uncertainty is not MVP’s responsibility to resolve. A demurrer for -
uncertainty doés not lie if the ambiguous facts alleged are presumptively witl'ﬁn the knowledge of
the demun‘inglparty.' (Merlino v. West Coast Macaroni Manufdcturing Co. (1949)

90 Cal.App.2d 106, 108.) “[L]ess particularity is required whén the facts lie more in the
knowledge of the .opposite party than of the party pleading.” (Turner v. Milstein (1951) |

103 Cal.App.2d 651, 658.) Chevreaux is in a much better position than MVP to know exactly
what the conditions and restrictions of its use permits are and Whether'br not it has sufﬁciently
complied with them. |

Chevreaux relies on the case of Ankeny v. Lockheed Missiles and Spéce Co. (1979)

88 Cal.App.3d 531, 537, but in Ankeny the court wés dealing with obviously'ambiguous and
conclusory statements such as “cdnspired to tortiously caﬁse.” (Jd. atp. 537.) In contrast, each
MVP statement qu'oted by Chevreaux at pp  14-15 of ité demurrer '.contains.stréightforward

factual allegations showing the perceived Wrongf'ulnessvof Chevreaux’s conduct and the resulting
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injury to MVP’s members.

Demurrers for unc.er.tainty are strictly construed, because ambiguities can be clarified
und'er modern discovery procedures. (Khoury v. Maly’s of California, Inc. (1993) 14 Cal.App.4"
612, 616.) Chevreaux’s alleged ignorance regarding some of the nitty-gritty detéils ;)f MVP’S
injuries may easily be resblved during the discovery process. It is sufficient that a plaintiff
alleges facts sufﬁcienﬂy clear to apprise defendant of the» issues he or she must defend. (Smith \2
Williams (1961) 55 Cal.2d 617, 619.)

‘In short, the factual allegations in the complaint énd the plain language of the six causes
of action against Chevreaux, when taken as a whole, clearly apprise Chevreaux of the nature of
the actions against it. MVP has not used ambiguous language or conclusory legal sfatements like
those at issue in Chevreaux’s cited authority, Ankeny. Iﬁ addition, if any amb.iguities or |
uncertainties do exist, they may easily be .resolved throﬁgh the normal discovery pfocess. '
Therefore, Cheyreaux’s demurrer on the grounds of uncertainty must be overruled.

C. The Essential Eleménts of Nuisance and Trespass Have Been‘ Properly Alleged

Chevreaux has complained that each of MVP’s fifth, sixth and seventh causes of action
lack essential elerhents, However, each of these causes of action has been pled with sufficient
particularity to withstand Chevreaux’s general demurrer on this basis. ‘

1. Public Nuisanée

Cf;evreaux contests MVP’s cause of action for public nuisaﬁce solely on the basis of an
alleged failure to allege facts showing special injury. However, its cited authority, Brown v.
Petroline, Inc. (1980) 102 Cal.App.3d 720, 725, speciﬁcélly distinguishes its rule requiring such
“special injury” pleading as applying only to cases_‘;[w]here the nuisance alleged is not also a
private nuisance . . ..” (Emphasis added.)

Howevér, MVP has alleged in its complaint that Chevreaux’s actiVitieé also constitute a
private nuisance. This is in conformance with other cases wh_ere such activities have been held to
constitute both a public and private nuisance:

The transcript is replete with evidence as to dust and grit from the plant pervading
- the homes of the residents . . . and of loud noises of motors, trucks, falling gravel,
pounding with hammers and late operation disturbing them, which fully support .
: -19-
Petitioner and Plaintiff Meadow Vista Protection’s Opposition
to Defendant Chevreaux’s Demurrer to Complaint




THE ZUMBRUN LAW FIRM

A Professional Corporation

3800 Watt Avenue, Suite 101
Sacramento, CA 95821

i I @ . W O, B N

o]

10
11
12

13

14

15

16
17
18
19
20
21
22
23

" 04
25

26
27
28

.. the findings of a nuisance as to the public in general and as to plaintiff. . .
privately.

(Markey v. Danville Warehouse & Lumber, Inc. (1953) 119 Cal.App.2d 1, 7.)

Thus, Chevreaux’s insistence that MVP’s allegations of special injury (Complaint at § 56)
are insufficient to éupport its claim for public nﬁisance does not appear to comport with the very
rule cited by Chevreaux in Brown v. Petroline, Inc., supra, 102 Cal. App.3d 720.

2. Private Nuisance

The elements allegedly omitted from MVP’s pleading of private nuisance are “substantial
and unreasonable interference” and “injury, damage, loss or harm.” (Chevreaux Demurrer
atp. 19:14-15,21-22.)

| The élement of substantial or unreasonable interference is effectively pled in MVP’s

cofnplaint at paragraph 58. SpeciﬁCally,v Chevreaux’s operations are alleged to cause excessive
noise and ground vibrations, compromise the air quality in and around Meadow Vista, and causé
traffic congestion, noise, pollution alj.d garbage.' | B

Moreover, MVP does not ne.ed to plead “injufy; damage, loss or har'm;’ to support an

action for private nuisance. It is sufficient that an unreasonable interference with the enjoyment

“of property has been alleged. “[L]iability for nuisance does not require proof of damage to the

plaintiff’s property; proof of interference with the plaintiff’s use and enjoyment of that propérty :
is sufficient.” (San Diego Gas & Electric Company v. Superior Court of Orange County (1996)
13 Cal.4th 893, 937.)

Chevreaux also makes the assertion that the noise and pollution are the responsibility of

‘the state of California and “do not constitute an injury to MVP.” (Chevreaux Demurrer at p.

'19:15-18.) However, Chevreaux cites no authority to support this assertion and ihdeed, it

appears to be contrary to law. (See, e.g., Markey v. Danville Warehouse & Lumber, Inc., suprd,
119 Cal.App.2d at p. 7 [holding that dirt and grit from cement mixing plant and loud noises of
motofs, trucks, falling gravel, pounding with hammers and late operations constituted nuisance].)

3. Trespass

Chevreaux alleges that MVP has omitted two “essential elements” from its pleading

-20 -
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regarding trespass—namely, that Chevreaux “knowingly trespassed” on MVP members’
property and the “amount of damages” suffered as a result of the trespass. (Chevreaux Demurrer
at p. 20:23-25.) | |

First, knowledge is not necessary to create liability. Applicable case law also imposes
liability where the enfry is caused recklessly, negligently or as the result of an extra-hazardous
activity. (Staples v. Hoefke (1987).189 Cél.App.Bd 1397, 1406.)

Second, the case authority Chevreaux cites which purports to require a dollar figure
allegation as to damages is not applicable to this case. Mallory v. Thomas (1893) 98 Cal. 644
specifically limited its holding to cases wher‘é‘there was a “destruction of property” (Zd. at‘I.). 646)
and Wént on to say, |

[O]nly such damages as are the natural consequences of the act which constitutes
[plaintiff’s] right of recovery can be recovered without special averment . . .
whenever the special damages which the plaintiff seeks to recover do not all flow .
from the same facts, but depend upon the proof of different circumstances, the
grounds for each claim of special damage should be alleged.

(Id. atp, 647.) MVP seeks no special damages here and, in any event, the properties impacted by
the encroachment of dust, silt and litter have not been “destroyed.” The damages sought are

merely those which are the “natural consequences” of Chevreaux’s trespass and do not require

speéial pleading.

V.

- INTHE EVENT ANY PART OF CHEVREAUX’S DEMURRER
IS SUSTAINED, MVP SHOULD BE PERMITTED TO AMEND ITS COMPLAINT

Denial of leave to amend constitutes an abuse of discretion unless the complaint shows
on its face it is incapable of amendment. (4ngie M. ’v. Superior Court of San Diego County
(1995) 37 Cal.App.4™ 1217, 1227, McDonala’ v. Superior Court of Los Angeles County (1986)
180 Cal.App.3d 297, 303.) Liberality in permitting amendment is the rule, if a fair opportunity
to correct any defect has not been given. (/d. atp. 304.)

Similarly, Stevens v. Superior Court of Los Angeles County, supra, 75 Cal. App. 4" 594

states:
-21 -
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In reviewing the sufficiency of a complaint against a general demurrer ... we
[must] determine whether the complaint states facts sufficient to constitute a cause
of action. [Citation.] And when it is sustained without leave to amend, we decide
-whether there is a reasonable possibility that the defect can be cured by '

amendment; if it can be, the trial court has abused its discretion and we reverse; if .
not, there has been no abuse of discretion and we affirm.

(Id. at p. 601, quoting Blank v. Kirwan (1985) 39 Cal:3d 311, 318.)

“If we conclude that the complaint does not state a claim, but theré is a reasonable
pbssibility that the defects can be cured by améndment, leave to amendv-mitst be granted.;’
(Stevens v. Superiof Court of Los Angeles Counly, supra,. 75 Cal. App. 4" at p. 601, emphasis
added, quoting Quelimane Company, Inc. v. Stewart Title Guaranty Co. (1998) 19 Cal.4™ 26,
39.) | |

Chevreaux has not alleged any deficiencies Which, if they tfuly exist, cannot be remedied
by. the filing of an amended complaint. Therefore, Chevreaux’s request that its demurrer be

sustained without leave to amend is inappropriate.

CONCLUSION
In sum, MVP’s complaint should not be dismissed on the basis of smoke-and-mirrors

arguments and questionable applications of the case authorities. Chevreaux has misstated some
of MVP’s positions, created remedies which do not exist and stretched and twisted irrelevant
rules of law to make them applicable to this case.

Moreover, MVP has expressed its willingness to am_end its complairit if and when this

Court deems it necessary; Therefore, there is no need for the harsh result sought by Chevreaux in

filing its demurrer.

For these reasons, MVP respectfully fequests that this Court overrule Chevreaux’s
demurrer.with respect to each objection raised therein and order Chevreaux to file an answer
within 15 days of the Court’s ruling, pursuant to Local Rule 20.1.6(C)_. |

DATED: September 20, 2006. Respectfully submitted,

By Diordn O O Wivugna
ANGHLA C. THOMPSON
Attorneys for Petitioner and Plaintiff
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RONALD A. ZUMBRUN, SBN 32684 | FILED

TIMOTHY V. KASSOUNI, SBN 142907 , PLACER COUNTY
ANGELA C. THOMPSON, SBN 238708 SUPERIOR COURT OF CALIFORNIA
THE ZUMBRUN LAW FIRM ' JUL 19 2005

3800 Watt Avenue, Suite 101 JOHN 1 :
Sacramento, California 95821 EXEOL l\,,j[@rwr?glgg%‘ BLERK .

Telephone: (916) 486-5900
Facsimile:. (916) 486-5959
Attorneys for Petitioner and Plaintiff

By M%UE ' e== Pepuly

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF PLACER
MEADOW VISTA PROTECTION, .- CaseNo. BECY ¥9814
Petitioner and Plaintiff, |
V. | | ' PETITION FOR WRIT OF MANDATE
| AND COMPLAINT FOR

DECLARATORY AND INJUNCTIVE
RELIEF, PUBLIC NUISANCE, PRIVATE
- NUISANCE AND TRESPASS

CHEVREAUX AGGREGATES, INC,;
COUNTY OF PLACER; COUNTY OF
PLACER PLANNING DEPARTMENT;
and DOES 1 through 50, inclusive,

| Respondents and Defendants.

Petitioner and plaintiff Meadow Vista»Proteétion hereby alleges as follows:

INTRODUCTION

1. Petitioner and plaintiff Meadow Vista Protection (MVP) brings this action agalnst
respondents and defendants County of Placer and County of Placer Planning Department

(together County) to compel the County to engage ina thorough factual and legal inquiry as to

the validity and scolﬁ of entitlements held by defendant Chevreaux Aggregates, Inc. (Chevreaux)

and to enforce the relevant permit conditions and County ordinances regarding the same.
2. In addition, petitioner and plaintiff brings this action against defendant Chevreaux to

enjoin Chevreaux from conducting operations in violation of its use permits and County

-1-
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ordinances and to seek damages for public nuisance, private nuisance and trespass resulting from
previous and continuing violations.

3. MVP is a local grass roots organization comprised of residents of the unincorporated ~
Placer County community of Meadow Vista, California, and the surrounding area, as well as
nonresident supporters. MVP was organized in 2005 for the purpose of protecting the interests
of its members from activities proposed or conducted in the area that would pose an adve;rse risk
to the health, safety and welfare of Meadow Vista residents. -

4. Chevreaux currently operates a quarry at its site in Meadow Vista, Califomia,
pursuant to a conditional use permit issued in 1965. Upon information and belief, Chevreaux is
currently conduéting surface mining‘ outside the boundaries authorized by that permit. In |
addition‘, the output of the quarry currently exceeds that anticipated at the permit’s issuance.
Also upon information éﬁdbbelief, Chevreaux is in violation of conditjons regarding blasting,
protection of water quality, and dust mitigat_ion at the b'quan'y site.

5. Chevreaux also currently operates a concrete batch plant at its quarry site, pursuant to
a conditional use permit issued in 1994; Both the quarry operatibn and the concrete plant
adversely impact the Meadow Vista community through excessive noise, dust, pollution and
heavy truck traffic. | |

© 6. Chevreaux has recently obtained an air pollution permit to begin operation of an
asphalt plant under a conditiohal uée permit issued in 1972. This conditional use pérmit was
either never implemented or hgs lapsed due to many years of nonuse, making the operatibn of
éuch a plant illegal. Moreover, Chevreéux inténds to»positioh' the new asﬁhalt plant 1,000 feet
away from the site originally permitted in 1972 and has not applied for a new permit for this
material deviation from the oﬁginal pennit.

7. In September 2005, legal counsel for MVP sent a letter t_d Deputy County Counsel
Scott Finley outlining MVP’s concerns regarding Chevreaux’s 1972 permit and requesting a
specific determination of whether the proposed asphalt plant was still a permissible use. The -
County never resp(;nded to this letter in writing, butin a telephone call to MVP’s legal counsel,

indicated that no action would be taken on the letter.

2.
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8. Meanwhile, Chevreaux has continued multiple operations in violation of its
applicable permits and atteﬁdént permit conditions, resul’:ting in substantial and continuing iﬁjury
to the residents of Meadow Vista, MVP, and its members.

9. Therefore, petitioner and plaintiff MVP seeks a writ of mandate directing the County
to evaluate the scope of Chevreaux’s use permit LD-1030 and to enforce the relevant permit |

conditions and County ordinances regarding the same or, in the alternative, a declaratory

|| judgment that Chevreaux is not properly operating within LD-1030; a declaratory judgment that

the conditional use permit issued in 1972 is no longer valid and that Chevreaux has no vested ’

right to operate an asphalt plant in Meadow Vista; injunctive relief preventing Chevreaux from

further violations of the applicable use permité and County code provisions; damages for public

and private nuisance and trespass; and attorneys’ fees, among other requested relief as set forth in
the prayer. | | | |
| PARTIES

. 10. Petitioner and plaintiff Meadow Vista Protection is a California nonprofit
corporation, organized and»exiéting by virtue of the laws of the State of Califdmia, with its
principai place of business in Placer County, California. o

1L Defendant Chevreaux Aggregates, Inc., is a California for-profit corporation,
organized and existing by virtue of the laws of the Stéte of California, with its principal place of
business in Placer County, California. |

12. Respdhdent and defendant County of Placer is a political subdivision of the State of
California. | .

13. Réspondent and defendant County of Placer Planning Department (Planning
.Depaftment) is responsible for thé regulation and enforcement of ali zoning and planning matters
within the County. ‘ ‘_ , | _'

14. MVP is ignorant of the true names and capacities of respondents and defendants
named as DOES 1 through 50 and therefore sues said respondents aﬁd defendants by such
fictitious names. Petitioner and plaintiff will amend this petition and complaint to allegé the true

names of DOES 1 through 50 when they are aéceftained. Petitioner and plaintiffis informed and
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believes that each of the fictitiously named respondents and defendants is responsible in some
capacity for the acts and events alleged herein or is an indispensable party thereto.

15. MVP is informed and believes, and based thereon alleges, that at all times

- mentioned herein respondents and defendants, and each of them, were acting on their own behalf,

in concert with each other, and conourrently as the agents, servants, or employees of the

remaining respondents and defendants, and of each other, in-committing the a_c’ts alleged and

“were acting within the course and scope of their authority as such agents, servants or employees.

JURISDICTION AND VENUE

16. Jurisdiction of this Court is invoked pursuant to Code of Civil Procedure section |
1:085., This eompleint’s request for injunctive relief is authorized by Code of Civil Pfocedure ‘
section 526 and the request for declaratory relief by Code of Civii Procedure section 1060.
Venue in the County of Placer-is appropriate, as it is the re51dence of all defendants.

STATEMENT OF FACTS

(Gravel Operation)

17. Chevreaux commenced an in-stream sand and gravel dredging and processing

operation (Gravel Operation) in the Bear River near Lake Cornbie in or-about 1947. |
| (Quarry Op‘erationj | |

18 In 1965 an Edward Pruss (Pruss) applied for and obtained cond1t1ona1 use permlt
(CUP) LD-1030 to commence a surface mining and processmg operat1on on-APNs 72-020-01
and 72-030-01 (the Quarry). (Attached hereto as Exhibit 1 is LD-1030, 1ncorporated herein by
reference.) The County’s records for LD-1030, including the minutes of the public hearing by
the Zoning Administrator,' give no indication that surface mining activities had occurred at the
Quarry prior to the issuance of LD-1030. |

19. LD-1030 was subject to six conditions of approval with which \Pruvss was required to
compiy. These conditions included restrictions on blasting; water quality control requirements
and dnst mitigation requirements. In addition, LD—IOBO was approved on the understanding that
the number of trucks leaving and entering the site would not exceed 20 per day. (Attached hereto

as Bxhibit 2 are the Minutes' from the 1965 hearing, incorporated herein by reference.) -
4. '
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20. Chevreaux acquired the Quarry sometime between 1965 and 1971. All rights and
obligations \rnder LD-1030 were transferred to Chevreaux upon the acquisition of the Quarry.

21. On information and belief, Chevreaux is mining outside the boundaries of LD-1030.
Also on information and belief, Chevreaux is not complying with the conditiorls regarding
blasting, water quality and dust mitigation. Current production at the Quarry is in the hundreds
of truckloads per~day range, which far exceeds the 20 trucks per-day figure represented at
issuance of the CUP.

(Asphalt Operatioh)

22. In 1971, Chevreaux sought and obtained a CUP (LDA-691) to purportedly
“reinstall” an asphalt batch plant (the Asphalt Plant) at the Gravel Operation. Even though
Chevreaux had purportedly operated an asphalt batch plant at the Gravel Operation on an
“intermittent” basis in years prior to 1'97.1,4 the County determined that a CUP"was.necessa.ry for
this activity. o |

23. In 1972, Chevreaux obtained a different CUP (LDA-786) to authorize the permanent |

relocation of the Asphalt Plant from the Gravel Operation to a canyon area located on APN 72-
030-01 (a separate parcel), a point approximately 600 feet away. (Attached hereto as Exhibit 3 is
LDA-786, incorporated herein by reference.) By its expreéé terms, LDA-786 allowed only one

asphalt plant to be-operational at any given time; i.e., the new permit was for relocation of the
previously permitted plant, not for a new plant. -
(Concrete Operatmn)

24. In 1988, Chevreaux sought a permit (CUP 1199) to operate a portable concrete batch
plant (the Concrete Plant) at the Gravel Operation but withdrew the application in early 1989 in
the face of opposition from local residents and demands that an environmental impact report
(EIR) be prepared for the proj ect | | |

25. In 1993, Chevreaux reapphed for a permit to operate a portable concrete batch plant

Again there was significant opposition from Meadow Vista residents. County staff made several
requests to Chevreaux for additional information, ultimately determining that an EIR was

required. In early 1994, Chevreaux filed an appeallobj ecting to the EIR requirement.
-5. ’
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26. The Planning Department held a hearing on April 28, 1994 and granted Chevreaux’s

appeal. The Planning Department directed planning staff to prepare a negative declaration for

.the project. Chevreaux then applied for CUP 1772 for the Concrete Plant. (Attaclled hereto as

Exhibit 4 is CUP 1772, incorporated herein by reference.). A public.heaﬁng was held on June 23,
1994, but'_Planlling Department files do not contain minutes or any other information regarding
what transpired at the hearing. The.application was ultimately granted and CUP 1772 went irito
effect on June 24, 1994.
- (Problems with Use Perm1ts)
27 At the time Cheveraux received its CUP for the Asphalt Plant, the Placer County
Code provided that a conditional use permit must be implemented within two years of its
issuance or it expires and becomes void. Upon inforrnation and belief, Cheﬁeaux never properly
1mplemented LDA- 786 within the first two years of its issuance.
28. The current Placer County Code (Wh1ch became effective in 1995) also provides that
a conditionally permitted use which is discontinued fo_r more than 12 consecutive months causes
the permit-to lapse. (Placer County Code 17.58.160 B.2.b. and B.3.) The use may not resume
cntil anew CUP is obtained and tlle applicant complies with all conditions.
| 29. On inforrnation and belief, no asphalt plant was operated from 1976 through 2001 or
from 2002 through the preseril. Furthermore, aerial photographs of the site from 1998 and 1999 -

' confirm that no asphalt plant was present or operative during those years. (Attached hereto as

'Exhibit 5 are aerial photo graphs, incorporated herein by reference.)

30. In October 2004, Chevreaux applied to the Air Pollution Control District (APCD)
for an Authority to Consti’uct/Temporary Permit to Operate an asphalt plant. Chevreaux’s
operation was to generate ap@roximately 40,000 tOllS of asphalt iaer quarter. The APCD granted
this apphcatlon and issued the requested permit.

31. InJ anuary of 2005, Teichert Aggregates (Te1chert) also applied fo1 an asphalt plant
permit from the APCD for the Chevreaux site, pursuant to a contract with C_alTrans torepaira

nearby section of Interstate 80. The Teichert operation was to manufacture approximately
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213,000 tons of asphalt per quarter and weuld involve continuous trucking into and out of the
plant between the hoursv of 7:00 p.m. and 5:00 a.m.

32. Due to the detrimental neise, health and environmental effeets of such a massive
operation, the Meadow Vista area residents raised objections to the operation of the Teicheft
asphalt plant. In the face of local opposition and due to the questionable validity of LDA-786,
Teickert eventually abandoned its intent to use the Chevreaux site, deciding instead to import
asphalt for the project from elsewhere in California. Teichert withdrew its APCD application in
April 2005, so a permit was never issued. | |

33 Chevreaux’s 2004 APCD permit was scheduled to expire in June 2005, but
Chevreaux requested, and was granted, a one-year extension until June 30, 2006.

34.' Nevertheless, in April 2006, Chevreaux applied for, and received, another APCD
permit to operate a portable Asphalt Plant. Currently, Chevreaux is amassing the equipment
necessary to begin operation of the plant and could begin producing asphalt in a matter of days.

35. The 2004, 2005, and 2006 Chevreaux and Teichert applications all 'd‘esiignate’ the
Asphalt Plant as a “new” plant to be relocated more than 1,000 feet from the original site
permitted by LDA-786. (Attached hereto as Exhibit 6 are the maps attached to the three APCD
applications, incorporated herein by reference.) The new s1te is l,QOO feet closer to nearby
homes and schools i Meadow Vista. Chevreaux does net have, and has not applied‘ for, a CUP
to move the Asphalt Plant to th1s new location.

- 36. The Meadow V1sta Municipal Advisory Council (MAC) sent a letter to the Board on
April 12,2005 formally requesting the Board to direct the Planning Department to "initiate
pubhc hearings to determine the Val1d1ty and scope of Chevreaux s permit LDA-[786]."

However, the Board issued no such directive, or at least no such hearing was ever held by the
Planning Department. ‘ . ' ‘ _ _ |

37. Members ‘of MVP and residents of Meadow Vista have repeatedly requested that the
Planning Department evaluate Chevreaux’s entitlements to the Asphalt Plant and the Quarry and
enforce the permit conditions and Placer County Code provisions of which Chevreaux is in

violation. Legal counsel for MVP sent a comprehensive report and request for action to the
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County in September 2005. However, the Ceunty has taken no action to investigate Chevreaux’s
use permits or enforce the conditions of those permits. To the contrary, at a MAC meeting on
June 1, 2006, Michael Johnson, the current Placer County Planning Director, stated
unequivocally, “[LDA-786] w111 never lapse.” |

FIRST CAUSE OF ACTION

(Mandate — Quarry Operation)

38. Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 37 as though fully set forth herein.

39 Respondent and defendant Planning Department is the agency respon31ble for
approving development projects within the County and for enforcing the zoning provisions of the
Placer County Code against violators. | |

40. Despite requests from MVP, the Planning Department has failed or refused to take
any action to investigate or to enforce Chevreaux’s compliance with the conditions of LD-1030
or its adherence to the boundaries imposed by LD-1030. Such refusal to act is a.violation_ of the:

duties of respondent and defendant Planning Department as defined in Placer County Code

41. Review of administrative refusals to act under Code of Civil Proc_edure section 1085
extends to refusals to perform a duty resulting from an office, trust or station. The Planning

Department has refused to perform the duties attendant to its office, as the representative and

agent of the residents of the County of Placer.

WHEREFORE, petitioner and plaintiff prays for judgment against respondents and
defendants as hereinafter set forth. o

SECOND CAUSE OF ACTION

(Declaratory Relief — Quarry Oper__ation)
42. Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 41 and paragraphs 46 through 63 as though fully set forth herein.

43. An actual controversy has arisen and now exists between MVP and defendant

_ Chevreaux-regarding Chevreaux’s Quarry operation.' Petitioner and plaintiff MVP contends that
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defendant Chevreaux is surface mining outside the boundaries approved by its conditional use
permit LD-1030. In addition, petitioner and plaintiff contends that the current output of the
Quarry operation exceeds that allowed by LD-1030, based on representations inade by Pruss at
the hearing on the CUP. Petitioner and plaintiff also contends that Chevreaux is not in

compliance with the conditions of LD-1030 regarding blasting, water quality control and dust

-mitigation at the site. Defendant Chevreaux maintains that its current operations and output at

the Quarry are completely compliant with the terms and condiﬁons of LD-1030.

44, No adequate remedy, except as set forth in the Prayer herein, exists by which the
rights of the parties heretofore may be determined.

45. Petitioner and plaintiff therefore prays for a judicial determination of its i ghts and
Chevreaux s duties in connection with the operations listed herem ..

WHEREFORE, petitioner and plalntlff prays for Judgment agalnst defendant Chevreaux
as hereinafter set forth.

THIRD CAUSE OF ACTION

- (Declaratory Relief — Asphalt Operation)

46. Petitioner and plaintfff hereby incorporafces'by reference the allegations of

paragraphs 1 through 45 and paragraphs 50 through 63 as though fully set forth herein.

47. An actual controversy has arisen and now exists between MVP and defendant

Chevreaux regarding Chevreaux’s Asphaif Plant operation. Petitioner and plaintiff MVP'

| contends that defendant Chevreaux’s permit LDA- 786 has lapsed due to long periods of nonuse.

Alternatlvely, MVP contends that the relocation of the plant 1 OOO feet from the originally

permitted site is a material deviation fequiring Chevreaux to apply for a new CUP. Defendant

" Chevreaux maintains that its rights to the Asphalt Plant are vested and the new plant site is

within the parameters of LDA-786.

48. No adequate remedy, except as set forth in the Prayer herein, exists by which the

-n'ghts of the parties heretofore may be determined.

49. Petitioner and plaintiff therefore prays for a judicial determination of its rights and

Chevreaux’s duties in connection with the operations listed herein.
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WHEREFORE, petitioner and plaintiff prays for judgment against defendant Chevreaux

as hereinafter set forth.

FOURTH CAUSE OF ACTION
| (Injunction)
50. Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 tnrough 49 and paragraphs 53 through 63 as though fully eet forth herein.

51. The-actions of defendant Chevreaux in mining outside the boundaries permitted by

| LD-1030, in failing to abide by the conditions imposed by LD-1030, and in operating an asphalt

plant in violation of LDA-786 will cause and have caused irreparable injury and harm to MVP
members and other Meadow Vista residents. With its recenﬂy obtained APCD permit,
Chevreaux has been amassing equipment necessary to begin production of asphalt and could
begin producing asphaldt at any time. Petitioner'and plaintiff therefore seeks temporary,
preliminary and permanent injunctive relief enjoining defendant Chevreaux from further
violating its cbnditional use-permits and their conditions and from operating an asphait plant at .
any site on its property. | | | |

- 52. No adequate remedy, except as set forth in the Prayer herein, exists by which the

rights of the partles heretofore may be determined.

WHEREFORE petitioner and p1a1nt1ff prays for Judgment agalnst defendant Chevreaux
as hereinafter set forth.

~ FIFTH CAUSE OF ACTION

‘ _ | (Public Nuisance)
53, Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 52 and paragraphs 57 through 63 as though fully set forth herein.

54. Defendant Chevreaux’s blasting activities at the Quarry cause excessive noise and
ground vibrations on and near the property of nearby residents, including members of MVP.
Chevreaux’s failure to mitigate dust from its Quarry and Concrete Plant excessively
compromiseé the air quality in and around Meadow Vista, The combined operations cause

hundreds of truckloads to leave and enter the site every day at all hours,‘ resulting in traffic
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congestion and speeding in this rural community, eXcessive wear and tear on local taxpayer-
maintained roads, air brake and engine noise, dd__st pollution, significant air pollution from diesel
fuel, and littering of garbage on private property by Chevreaux’s truck drivers. In so doing,
defendant Chevreaux has interfered with the comfortable enjoyment aﬁd use of MVP members’
property.f | |

55. Moreover, by operating outside the scope of its use permits, Chevreaux’s operations
constitute a continuing nuisance that is.a separate offense every day.

56. This interference with the property rights of MVP members is ongoing and
continuous in nature and affects the entire Meadow Vista community of property owners. As
such, these activities constitute a public nuisance. The publi¢ nuisance nevertheless is uniquely
1nJur10us to each individual member of MVP. | |

WHEREFORE petitioner and plaintiff prays for judgment agamst defendant Chevreaux
as hereinafter set forth.

SIXTH CAUSE OF ACTION

.(Prilvate. Nuisance)
57. Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 56 and paragraphs 60 through 63 as though fully set forth herein.
58 Defendant Chevreaux s blasting activities at. the Quarry cause excessive noise and

ground v1brat10ns on and near the property of nearby residents, including members of MVP.

Chevreaux’s failure to mitigate dust from its Quarry and Concrete Plant excessively

compromises the air quality in and around Meadow Vista. The combined operations cause

hundreds of truckloads to leave and enter the site every day at all hours, resulting in traffic .

.congestion and speeding in this rural community, excessive wear and tear on local taxpayer-

maintained roads, air brake and engine noise, dust pollution, significant air p'ollu_tion from diesel
fuel, and littering of garbage on private property by Chevreaux’s truck drivers. In so doing,

defendant Chevreaux has interfered with the comfortable enjoyment and use of MVP members’

property.
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59. This interference with the property rights of MVP memners is ongoing and
continuous in nature and uniquely affects the property interests of each member of MVP. As
such, these activities constitute a private nuisance. Each individual member of MVP is |
singularly injured by this nuisance. _

WHEREFORE, petitioner and plaintiff prays for judgment against defendant Chevreaux ,
as hereinafter set forth. |

SEVENTH CAUSE OF ACTION

(Trespass)
60. Petitioner and plaintiff hereby incorporafes by reference the allegations of
Paragraphs 1 through 59 as though fully set forth hereln
61. Defendant Chevreaux owes a duty to plaintiff and petitioner MVP’s members to

refrain from unlawfully 1nterfer1ng with their rights of possession, access and use of their

property.

62. Chevreaux’s failure to mitigate dust from its Quarry and Concrete Plant has caused
dust and silt to encroach and settle on MVP members’ property. Furthermore, the httermg of
garbage on pnvate property by Chevreaux’s truck drivers is also an encroachment onto the
private property of MVP members. |

63. This conduct by defendantAChevreaux constitutes trespass and an unlawful
interference with MVP members’ possession, aocess and use of their property and has
proximately caused injury to said property as alleged herein, including but not limited to
diminution in value. ‘ | _

WHEREFORE, petitioner and plaintiff prays fer judgmenf against defendant Chevreaux -
as hereinafter set forth. ‘ - |

. PRAYER
WHEREFORE, petitioner and plaintiff prays for judgment against respondents and -

defendants as follows:
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1. as to the First Cause of Action (Mandate — Quarry Operation), -

a.  thata peremptory writ of mandate issue, under Code of Civil Procedure

sections 1085 and 1087, directed to respondents and defendants County of

‘Placer and the County of Placer Planning Department, and compelling

respondents and defendants to perform the duties required by their offices,

' including holding a public hearing to:

1.
1.
- i,

iv.

Vi,

Vil.

evaluate Chevreaux’s entitlements under its existing conditional use
permit LD-1030, |

determine whether Chevreaux is operating within the boundaries of LD-
1030, | | |
determiné whether the current volume 'of truck tfafﬁc from the Quérry is

permitted under LD-1030,

determine whether Chevreaux is in compliance with the blasting, water -

Qual_ity control and dust mitigation conditions of its.conditional use permit,
sanction Chevreaux for violations of Placer .County Code provisions and
conditions of its perfrﬁt,

modify or revoke said use permitv in acéordancé with the provisions of
Placer County Code 17.62.170, aﬁd

enjoin Chevreaux from further violating provisions‘ of'its ﬁse permit apd/or

the Placer County Code; and

| 'b.  that petitioner and plaintiff recover its costs in this action, including attorneys’

fees;

2. asto the Second Cause of Action (Déclaratory Relief — Quarry Operation), in the

alternative to issuance of a writ of mandate, for declaratory judgment that:

a.  LD-1030 restricts surface mining to the area(s) and parcel(s) delineated in the

CUP application and Chevreaux is, and has been, mining outside of those

boundaries,:
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b.  LD-1030 limits the Quarry to generating no more than 20 truckloads per day
and Chevreaux consistently generates signiﬁ.cantly more volume and traffic
than 20 truckloads per day, and

¢.  LD-1030imposes conditions on blasting, water quality control and dust

' mitigation and .Chevreaux is nbt in c/:ompliance with these conditions;
3. as to the Third Cause of Action (Declaratory Relief - Asphalf Operation); for
declaratory jﬁdgment that:
. a. LDA -786 was never implemented after issuance as required by the Placer
County Code and is therefore void or, in the alternatix)e, |

B. LDA-786 has lapsed due té nonuse and pursuant to the provisions of Placer
County Code, |

c.  Chevreaux does not have any right under LDA-7 86 to .operate an asphalt plant |

at the sife, and - .
~d. No asphalt plant shall be permitted to operate at the site at any time in the
future unless a new CUP application is filed and a new hearing held;
4. as to the Fourth Cause of Action (Injunqtion), for tempofary, preliminary and
permanent injunctive relief enjoihi'ng defendant Chevreaux from: |
| a. surface mining outside the boundaries of LD-1-03.0 and violating conditions |
attendant to that permit, and | | |
b. | constructing, maintaining or otherwise operating an asphalt plant at any site
| on the properfy; ' | |
5. astotheF ifth Cause of Action (Public Nuisance).and the Sixth Cause of Action

(Private Nuisance), for an award of damages to be proven at trial against defendant Chevréaux ‘

_Aggregates, Inc., according to proof; additionally, petitioner and plaintiff seeks abatement of any

‘continued nuisance;

6. as to the Seventh Cause of Action (Trespass), fof injunctive relief and damages

against defendant Chevreaux;
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| 7.  for costs and 'expeﬁses of suit, including those authorized by Code of Civil
Procedure section 1021.5, including expért witness fees and réasonable attorneys’ fees; and for
such other aﬁd further relief as the Court deems just and proper. |
- DATED: July 11, 2006.‘ |
| Respcctfully submitted,
RONALD A. ZUMBRUN
TIMOTHY V. KASSOUNI

ANGELA C. THOMPSON
THE ZUMBRUN LAW FIRM

By %@aﬁg@dﬂﬁ%
ANGHLA C. THOMPSO

Attorneys for Petitioner and Plaintiff
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VERIFICATION

L, Jeff Evans, deolaré that I am the Pfesident of Meadow Vista Protection, plaintiff and‘
petitioner in the above-entitled action. I have read the foregoing Petiﬁon for Writ of Mandate
and Coinplaiﬁt for Declaratory and Injunctive Relief, Public Nuiéance, Private Nuisance and
Trespass and know its contents. The matters stated therein iﬁ sﬁpport of tﬁe First Cause of
Aétion (Writ of Mandate)" are true of my owh knowledge énd belief except as to those matters
stated on information and beliéf, and as to those matters, I believe them to be true. If call‘ed upon
to do so, I could competently testify to all matters stated herein.

1 declare under 'pén‘alty of perjury under the laws of the State of Califorﬁia that the
foregoing is true and correct and that this verification was executed this 10th day of July, 2006,

at Sacramento, California.

 JEFF EVANS

4_1_

Verification




Meadow Vista Protection v. Chevreaux Aggregates, Inc.

Exhibits to Petition for Writ of Mandate and Complaint
for Declaratory and Injunctive Relief,
Public Nuisance, Private Nuisance, and Trespass

Exhibit 1  LD-1030

Exhibit2  Minutes from the 1965 hearing
Bxhibit3  LDA-786 |

~ Bxhibit4 CUP 1772

Exhibit 5  aerial photographs

Exhibit 6  maps attached to the_ three APCD applications
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* Date o¢Ff Action ! '5-25.792

URSUANT TO POL! OF. BOARD OF SUPERVISORS, ANNING DEPARTMENT
CQNNOT ACCEPT AP}.’LICA'I.‘IONS ON TAX DELD]QUENT JROPERTY

N R
/ \ PLACER COUNTY PLANNING DEPARTMENT
‘y County Administiative genter Auliurn
h H Ext. 22
grfbé} o304 E:il_.’esps one: ‘885~ 771 X .
NOTICE ~ ALL APPLICANTS © Permit No., soa-5gc-
Conditional Use Permlt ig: Date Filed y; 7
- Subject to designated conditions Hearing Date s -ns . oo
"~ Granted for specifie purpose . Hearing Jurisdiction 279
- Granted for limited time (see reverse)
‘ ‘CONDITIONAL USE 'PERMIT )
Full Name of’ Applicant Joe phpvrpmm R - Telephone 8853716
-Address of Applicant 30 Grage Valley Highway ggwn Aﬁih“m’ Gal.,
p Code 95603 ,
Name of Property Ow-ner - doe Cheyreany Telephone =7

Address of Property Wner;mn Grass Welley Highway _LTOWD Ay fa
7T 24p Code : 95603

-Property Zoned: ' : T e ————
Propoged-’ Development (Describe fully)A_snh

alt _Concrete Plant

' 'Methoc[ of Sewage Dispoe'al" Portable toilets

Assessor's Parcel. NS5 a0 & 7o 020~ _763-12y
L’ener“l Locat.[.on oL Pererty(‘la 13 - n'r'pr:Pr“f' Cheiyrreany Graya] P ant &
uarry Pl ant and Plarer (‘mm+x Dump, Meadow ¥4 sta  Cal

PL’EASE SUBMIT WELL-DE’I.’AILED PLOT PLAN

’ (See Reverse;
$25 00 Filing Fee ) .
Receipt No, 3%‘_‘@@7 o iy
Received by' e ) . /

P

R e = \—-/
1 atur‘e‘ 6f Appllcan?

Placer C(’Jun‘ty Plannmg Department:

-........--......-........-............- i e i i s S

TRRAXX ‘Approved. ___Deried
. Summary: ' ;

. SUBUECT. “T0 ATTACHED CONDITEONS ;-

\\%ﬂ WZ)%///

P )/L/’J/? r /124

-».L;AEZZ_._-____.IBQMAS ‘E,;..M MAHAN -zmuus ADM.IL\LISJ‘.P.AI.QR, PLACER £0 .
(FOR USE AFTER PUBLIC HJARING)

I ‘Have* read ‘the above conditione and will comply.

(Please return 1 s:!.gned copy)
) . Slgnature of Applican

] granted for "an 'inr]efim.' period automatically explre one (1)
'year ‘affer™thé daté+of “fesuance Lf mot exercised by that time,
See Subchapter 30, Section 1208(2) Placer County Code, 1967, -




LDA~78G, CONDITIONAL USE PERMIT, JOE CHEVREAUX

ionditions of épproval as racoﬁmended by the Development Review Committee
and as smended at the Zoning Administrator hearing on May 25, 1972,

1.. This is to be a permament location for an asphalt batch plant,

2. Provide adequate emission contrel to meet:requirements of the
Air Pollution Control District (APCD) ,

A) Dmissions not to exceed 0.3 GM/PTS of Ringelmann

smoke dnsity laws of county APCD and State Health and Safety
Codes, Co :

3. All equipment that sends emissions into. the atmosphere must
register with the APCD.

4. Submit plans of proposed plant, showing in detail all emission
contrel equipment and its expected efficiency. - Plans to be approvod by
APCD Qrior to meration. o :

5." There shall be no direct discharge of wash water, scrubber water

or other water from the proposed operation to the Bear River or its
tributaries. : Co

© 6. Excavation for aggregate shall .not cause an increase in the
" urbidity of the Bear River,

T, Apply to the State Water Quality Cuntrol Bourd,.Cenfral Valley
Region, for discharge requirements, should there be any. )

" 8. . Confine all ﬁauling operations to the following- roads:

A} Combie. Road :
_B) Placer Hills Road

9. Applicant to cooperate in maintaining the surface of the hauling
route during the period of hauling on Combie Road only ‘and shall periodi-
cally repair damage caused to raods by hauling, - ’

NOTE: Placef Hills -Road is designed and constructed for the

appropriate traffic index to accommodate this type of hauling’ operation;
_however, Combie Road is not., : .

10. Dike shall be comstructed around the liquid asphalt
te the =stisfaction of the Department of Public Works ’

o0 11, Wwater
requirements.

storage tank

and .sewsrage to comply With County Health Department

AT ILRLY, THeRSAWiT) be only ‘one plant in operation, If the
““nder LDA-691 is reopened, the second plant will be closed,

plant granted
' ADVISORY COMMENT:

The Department of Public Works recognizes that it would be desirable
to widen the shoulder on Combie Road &t certain locations because of the
pedestrian and equestrian traffic, with the increased hauling, and
especially the intensivs hauling of ‘zsphalt material which wiix occur during
the next two or three years because of construction on Interstate 80
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. . . T
T ) (7/) L7— :
: -PLACER COUNTY PLANNING DEPARTMENT /
11414 "B" Avenue Auburn, CA 95603

(916) 889-7470 FAK @}@{,@,@9 7499
JUL 7 19v4
ENVIRONMENTAL Eqr 4

SUPPLEMENTAL ENTITLEMENT DETAYL.
gCONDITIONAL USE PERMIT

- e “ R

Requlred maps: (see mstrucuons) Required apphcatlo " Filing fee: $ ngd .00
J File # CUP- 47701 " Hearing Date ¢ " Receipt # (3640
- TO BE COMPLETED BY THE APPL]CANT
1, Project Name __ Concrete Batch Plant
2. Applicant ) Joe Chevreaux:
3. Project Description _Add a portable concrete batch plant to the existing gravel

| &nd quarry operation in Meadow Vista. Plant will operate as set forth in |

" EIAQR-3059, dated 'Februai'y 1, 1994,

PLEASE SUBMIT WELL DETAILED PLOT PLAN (se;fy}mﬁﬁ?ns for requirernents)
4, -~ Applicable County Code section requiring C,U.P. _ Zon rdman,ce«Sectxdn 1636.2

.(}g;fc A

ure of Apphcan_t

_BASIS FOR GRANTING CONDITIONAL USE PERMITS

'Conditional Use Permits can be approved by the County if certain findings are made. Sections 1201 of
1 the Placer County Code, Chapter 30, states that Conditional Use Permits can be approved if it is found
that the proposed project will not be detrimental to the health, safety, peace, morals, comfort, and

2l gencml welfare of persons residing or working in the ncxghborhood of such use, or be detrimental or
m;unous to the area or to the genera] welfare of the County

'DATE OF HEARINGBODYSAC’I‘ION June 23, 1994 .

.Approved _ X Denied Summary/Conditions of approval: The .Planning commission
apprcved this project subject to the attached list Df 21 conditions and
modified findings as follows:

1. That the use proposed herein constitutes an: appropriate add:tlonal or
. accessory use to the currently pre-existing use: and

2. "That this CUP will likely result in fewer trip ends by transportzng
trucks on Hwy 49 and Placer Hills Road} and(see attached)

MJF’W (/&/Lé/u

PERMITS GRANTED FOR AN lN'DEFlNlTE PERIOD AUTOMAT]CALLY EXPIRE ONE YEAR AFTER
' DATE OF ISSUANCE IF NOT EXERCISED BY THAT TIME. (See Subchapter 30, Subsec(mn 1208(a)(1) of.
the Placer County Code.) ) o

FOR USE AFTER PUBLIC HEARING
I have read the above/attached conditions and will comply
*+*PLEASE RETURN ONE SIGNED COPY*#*

Signature of Applicant

PA.G'E ONE OF TWO
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CONDITIONAL USE PERMIT FINDINGS - CONTINUED-

This pr'oj;ct will not be detrimental to the health, safety, or géneral welfare of those’
working/residing in the area. . . .

-

NEGATIVE DECLARATION - FINDINGS .

The Negative Declaration (EIAQ-3059) satisfies the requirements of .CEQA for this’
project and i, therefore, approved. It has been considered and found adequate in
addressing the environmental impacts and mitigations for the project prior to its approval.
The project with the conditions of approval to be attached to the Conditional Use Permit,
"will not have 2 significant effect on the environment. lIn making this finding, the
Planning Commission specifically acknowledges that the preliminary findings in the initial
study have been comsidered and the conclusions overturned where that initial study
indicated that the project may have a significant adverse impact on the environment.



CONDITIONS OF APPROVAL - CONDITIONAL USE PERMIT - JOE CHEVREAUX.

BATCH PLANT (CUP-1772)

- THE FOLLOWING CONDITIONS SHALL BE SATISFIED BY THE APPLICANT, OR

AN AUTHORIZED AGENT. THE SATISFACTORY COMPLETION OF THESE .

REQUIREMENTS SHALL BE DETERMINED BY THE DEVELOPMENT REVIEW
COMMITTEE (DRC), COUNTY SURVEYOR, AND/OR THE . PLANNING
COMMISSION. | : R .

The project consists of adding a concrete batch plant to the existing gravel/quarry
operation to allow a 2-plant (Aubumm Hwy 49 site plus Meadow Vista gravel plant site) concrete
delivery system owned by the same operator, and serving market areas "A" and "B", as depicted
in the environmental teview submittals. Concrete truck washing will be done on-site and the
drainage from this activity will go to ponds provided for that purpose.

The following Standard Conditions #1p22 (pw7), mc12 (pw44), ehl3 (eh21), and ehl17
(eh26) apply to this project as printed in Volume 3, Number 1, dated May 24, 1994, '

. - A)  Provide the DPW with a letter from the appropriate fire protection district

describing conditions under which service will be provided to this project. Said letter shall be

provided prior to the approval of Improvement Plans, and a fire protection district

representative’s signature shall be provided on the plans.

B) This project is located within a "State Responsibility Area” and, as such, is subject
to fire protection regulations established by the State Board of Forestry. Compliance with these *

regulations shall be evidenced by submittal of a letter from California Department of Forestry

(CDF) to the Department of Public Works prior to Improvement Plan approval/Building Permit -

issuance, . . .

. ©)  Prior to Building Permit approval, the applicant shall submit to the Division of
Envirohmental Health, a' solid waste management plan. A plan form' specifying required
information cna be obtained in the DEH office, R

D) Construction noise emanating from any construction activitiés for which éBuﬂding :

Permit is required is prohibited on Sundays and Federal Holidays, and shall only occur:
A, Monday through Friday, 6:00 AM to 8:00 M o
B.  Saturdays, 8:00 AM to 6:00 PM . :
ADVISORY COMMENT: Essentially, quiet activities, which do not involve heavy

equipment or machirery, may occur at other timés. Work occurring within an enclosed building, -

such as a house under construction with the roof and siding on, can occur at other times as well.
The Plamning Director i§ authorized to waive the time frames based on special
circumstances, such. as adverse weather conditions. -

The applicant shall prepare and submit improvement plans, specifications and cost 'I

. estimates (per Section II of the Land Development Manual [LDM]) to the Department of Public

Works (DPW) for review and approval. The plans shall show all conditions for the project as -

well as pertinent topogtaphical features both on- and off-site. All existing and proposed utilities
on-site and adjacent to the project shall be shown on the plans. The applicant shall pay plan
check and inspection fees. "As built” plans shall be prepared and signed by a California
Registered Civil Engineer at the applicant’s expense and shall be submitted to the DPW prior to
acceptance by the County of site improvements, N :

All proposed grading, drainage improvements, vegetation and tree removal shall be shown
on the improvement plans and all work shall conform to provisions of the County Grading
“Ordinance (Chapter 29, Placer County Code). All cut/El slopes shall be 2:1 (horizontal:vertical)
unless Otherwise approved by DPW. » '
A winteﬁzation plan shall be provided with project improvement plans. Provide for
erosion coniral where roadside dirainage is off of the Pavement, to the satisfaction of the DPW.
.Submit to the DPW a cash deposit in the amount of 110% of an approved engineer’s
estimate for winterization and permanent erosion control work prior to improvement plan
approval to guarantee protection against erosion and improper grading practices. Upon the
completion and acceptance of improvements, any unused portions of said deposit shall be
refunded 'to the project applicant or his agent. ' :

JUNE, 1994 .
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10.

11.
12

13.

14,

- appropriate hearing body.

 for that purpose.

- what circumstances said service will be provided

8 0
oL - ﬁi“ ' _ Lo

If, at any time during construction, a field review by County personnel indicates a

. significant deviation from the proposed grading shown on the improvement plans, specifically

with regard to slope heights, slope ritios, and pad elevations and configurations, the plans shall
be reviewed by the DRC for a determination of substantial conformance to the approved project
prior to any further work proceeding. Failure of the DRC to make a determination of substantial
conformance may serveas grounds for the revocation/modification of the project approval by the

" (mm) Prepare and submit with the project improvement plans, a drainage report (per Section
5 of the LDM) to the DPW for review and approval. The report shall be prepared by a’

registered civil engineer and shall, at 2 minimum, include: A written text addressing existing
conditions, the effects of the improvements, all appropriate calculations, a watershed map,
increases in downstream flows, proposed on- and off-site improvements and drainage easements

to accommodate flows from this project. The report shall- address storm drainage during
construction and thereafter and shall propose "best management practice” (BMP) measures to-

reduce erosion, water quality degradation, etc. Said BMP measures for this project shall include
minimizing drainage coneentration from impervious surfaces, construction management

~ techniques, erosion protection at culvert outfall locations and other measures as required by the
. Central Valley Water Quality Control Board.

Concrete truck washing and retention ponds shall be constructed generaliy in accordance
with the criteria described in the project EIAQ respanse to questions 13, 19 and 20 dated

" February 1, 1994. These ponds shall be designed to prevent matural inflow-outflow of

stormwater runoff and to fully collect and retain concrete truck wash water. Retained fines and
solids shall be removed and recycled, or digposed of, in a manner which will not impact water

quality. Final pond design and location shall be subject to the approval of DPW and the Central

‘Valley Regional Water Quality Control Board,

‘Waste water and stormwater runoff from the area surrounding t'he‘;Datch plan shall be
routed through a retention basin in order to mifiimize watérborne transport of cement products.

Overflow from this retention basin shall then be directed to a settling basin before discharge into .

any other water body. The design and location of said facility shall be subject to DPW review
and approval. o '

This Use Permit authorizes the importation of cement and concrete additives to the site
necessary for the production of concrete, but-preciudes the importation of aggregate from off-site

’ _During peak concrete production and delivery periods, the permittee shall route delivei‘y
trucks in a manper which minimizes trips along Placer Hills Road through Meadow Vista.

* No concrete sales to outside vendors shall occur from this plant except under ernérgency
or hardship circumstances. - . . ’ :

‘ Provide to DPW a will serve letter from Pacific Gas and Electric Cornpany'prior to
improvement plan approval, indicating their ability to provide service to this facility, and under

In the event access to Nevada County via Rutherford Road is restricted or prdhibited by

actions of that jurisdiction, ali affected concrete deliveries shall originate at the Highway 49
_(Auburn) batch plant. : '

. Domestic water quality and quantity shall be subject to approval by the Division of
Environmental Health. . S

.The project shall conform to the Placer County General Plan Noise Element and the
mm_mg‘maximum noise levels. These noise levels shall apply at the nearest residential
property lines outside of the Special Purpose Zone boundary: o

A)  The concrete batch plant shall not exceed 60 dB Leg.
B)  Mobile noise sources which operate at various locations-around the plant

vicinity and roadways, shall not exceed 60 dB Ldn.

JUNE, 1994
’ : PAGE 2 OF 3




15.

16.

17.

18, .

19.

20

The project hours of operation shall be limited to 5:30 AM to 10 P.M. during the months
of June 1 through October inclusive, except for rare occasions when emergency work is

necessary, otherwise project hours shall be 6:00 A.M. to 10:00 P.M.

Sewage disposal shall be reviewed and approved by the Division of Environmental
Health. :

The discharge of cement, fuels, oils, or other petroleum products, chemicals, detergents

? 3 L )
cleaners, or similar chemicals to the surface of the ground or to drainageways on, or adjacent
to, the site is prohibited.

"Hazardous" or ,"Extremely Hazardous" materials listed in the California Code of
Regulations, Title 22, Sections 66580 and 66685, shall not be allowed on any premises in

quantities of 55 galtons, 500 pounds, 200 cubic feet compresscd gas, or more, whichever is the
lesser, without notification to the Division of Environmental Health. Submit payment of required

fees and & Business Plan to the Division of Environmental Health Hazardous Matenals Section,
for review and approval

The apphcant shall insure that adequate dust controls are implemented during all phases

of project construction and cperation. Dust controls must be reviewed and approved by the
APCD prior to groundbreaking. A booklet on Fugitive Dust is available from the APCD

The project must conform to all APCD Rules and Regulations. Contact the APCD to
review any rules that may apply to specific types of projects. ' :
21. The applicant has 36 months from the date of approval of this-Conditional. Use Permit
to exercise this Permit (Section 1208{a]{i], Chapter 30 PCC). The Permit.is considered
exercised when the applicable conditions of approval have been met and the on-site constructton
of the concrete plant has been commenced
JUNE, 1994
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AXFHALI FLANT LUCATION FLAN-MAF

CHEVREAUX AGGREGATES - MEADOW VISTA OPERATION
NOTE: BLUE ARROWS SHOW STORM DRAINAGE - REV. JUNE, 2004.
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- §830 ' PreapmNG

control matters within the authority of municipal or county
governmental boards, such as classification and selection of employ-
ees, or determination of their rates of pay. (See Monahan v. Depart-
-~ ment of Water & Power (1941) 48 C.A.2d 746, 750, 120 P.2d 730 -
[mtertmence with charter powers of civil service comnussnon] Car-
rier v. Robbins (1952) 112 C.A.2d 32, 35, 245 P.2d 676; Zetterberg v.
State Dept. of Public Health (1974) 43 C.A.3d 657, 662, 118 C.R.
100.)

"~ (d) Moot Case. In Burke v. San Frcmczsco (1968) 258 C.A.2d 32,
34, 65 C.R. 539, relief was sought by administrative mandamus to
review a determination of a city board of equalization, and the same
relief was sought by a civil action against the city for declaratory
relief. The mandamus proceeding terminated adversely to plaintiffs.
Held, the matter was moot and declaratory relief was not available.

(e) Anticipating Adverse Party’s Action Not Filed. In the usual
case of attempted circumvention of jurisdictional limitations by a
© suit for declaratory relief, a creditor or other claimant of a small sum
files the suit for declaratory relief in the superior court despite his
matured cause of action triable in the municipal court. (See supra,
§826, and 2 Cal. Proc. (4th), Jurisdiction, §53.) In Watson v. Sansone
(1971) 19 C.A.3d 1, 96 C.R. 387, a more extravagant theory of

‘bypassing the proper trial court was rejected.
' Plaintiff received an allegedly exorbitant doctor’s bill for $514
together with a threat from the doctor’s attorney of action to collect
unless it was paid. Plaintiff thereupon sued for a declaration that
there was no contractual obligation and that the doctor was entitled

" only to the reasonable value of his services. Held, the superior court

had no jurisdiction and the suit should be dismissed. Plaintiff was
- attempting to set up defenses, in the superior court, to an action tri-
able in a different court which the doctor “may, or may never, bring
against him.” (19 C.A.3d 5.) :

(e) Plaintiff Not Entitled to Favorable Declaration.

(1) [§831] Declaratory Judgiment May Be
Rendered.

At first glance, it might seem that, if the claim of the plaintiff
set forth in the complaint is untenable, he has failed to state a cause
of action for any relief, ordinary or declaratory. And, as a practical
matter, it seems hardly desirable to force the defendant to go to trial
if the complaint discloses that the plaintiff’s claim cannot prevail.

288



PLeADING ‘ ‘ ) - §831

There is some merit, therefore, in the position that a demurrer
should lie if the complaint shows on its face that the plaintiff is not
entitled to a favorable declaration. (See Moss v. Moss (1942) 20 C.2d
640, 128 P.2d 526, supra, §830.) :

The opposing theory is that to dismiss the action after sustain-
ing a demurrer would leave the parties where they were, with no
binding determination of their rights, to await an actual breach and
ensuing litigation. This would defeat a fundamental purpose of
declaratory relief, to remove uncertainties as to legal rights and
duties before breach and without the risks and delays that it involves.
In brief, the object of declaratory “relief” is not necessarily a benefi-
cial judgment; rather, it is a determination, favorable or unfavor-
able, that enables the plaintiff to act with safety. This theory has
prevailed, and the rule is now established that the defendant cannot,
on demurrer, attack the merits of the plaintiff's claim. The com- .
plaint is sufficient if it shows an actual controversy; it need not show

- that plaintiff is in the right.

As the court. said in Maguire v. Hibernia Savings & Loan Soc. -
(1944) 23 C.2d 719, 146 P.2d 673: “T'o hold that a plaintiff on the

a wrong side of a controversy is not entitled to the security and relief

against uncertainty which a declaratory judgment affords would
require us to read into the statute a limitation not there present.”
(23 C.2d 729.) And in Bennett v, Hibernia Bank ( 1956) 47 C.2d 540,
549, 305 P.2d. 20, this position was reaffirmed: “It is the general rule
that in an action for declaratory relief the complaint is sufficient if it
sets forth facts showing the existence of an actual controversy relat-
ing to the legal rights and duties of the respective parties under a
contract and requests that the rights and duties be adjudged. . . . If
these requirements are met, the court must declare the rights of the
parties whether or not the facts alleged establish that the plaintiff is
entitled to a favorable declaration.” (47 C.2d 549.)

Other opinions are to the same effect. (See Columbia Pictures
Corp. v. De Toth (1945) 26 C.24 753, 760, 161 P.2d 217; LaHue v.

. Dougherty (1949) 34 C.2d 1, 6, 206 P.2d 640; Photochart v. Del Ric-

cio (1949) 94 C.A.2d 315, 319, 210 P.2d 547; Sullivan v. San

Francisco Art Assn. (1950) 101 C.A.2d 449, 455, 225 P.2d 993 [“For

that is what a declaratory relief action is about, to determine and
declare the respective rights and duties of the parties, at the end, not
at the beginning, of the inquiry”]; Dudley (C.) De Velbiss Co. v.
Kraintz (1951) 101 C.A.2d 612, 615, 225 P.24 969; Coruccini v.
Lambert (1952) 113 C.A.2d 486, 489, 248 P.2d 457; Salsbery v.

289



§831 PLEADING

Ritter (1957) 48 C.2d 1, 7, 306 P.2d 897; Jefferson v. Torrance
(1968) 266 C.A.2d 300, ’%Ol 72 C.R. 85, infra, §833; Berkeley v.

Alameda County Bd. of Supervisors (1974) 40 C.A3d 961, 964, 115

C.R. 540, infra, §832, citing the text; Teachers Managemcnr & Inv.

Corp. v. Santa Cruz (1976) 64 C.A.3d 438, 449, 134 C.R. 523, citing
the text; Wellenkamp v. Bank of America (1978) 21 C.3d 943, 947,
148 C.R. 379, 582 P.2d 970; VI'N Consol. v. Northbrook Ins. Co.

(1979) 92 C.A.3d 888, 893, 155 C.R. 172, citing the text [judgment

of dismissal modified to declare that plaintiff entitled to no relief];

and see 15 So. Cal. L. Rev. 271; 18 So. Cal. L. Rev. 54.)

(2) [§832] Determination Without Declaration.

(a) In General. The rule stated in the preceding section is subject
to a practical modification where the plaintiff seeks ordinary reme-
dies and declaratory relief on the same facts, and the trial court, on
the pleadings or at the trial, properly decides that he has stated no
cause of action for the ordinary remedies. A careful judge would
render an expressly unfavorable judgment .on the declaratory relief
demand. But his failure to do so is an immaterial procedural lapse
and not reversible error. Thus, in Davis v. Santa Ana (1952) 108
C.A.2d 669, 684, 239 P.2d 656, plaintiff sought an injunction against
defendant city acting under an allegedly void municipal contract,
and also a declaration of rights under the contract. The trial court
correctly determined that the contract was valid and that there was
no right to an injunction, and granted judgment on the pleadings.
The judgment was upheld, for the adverse ruling on the mjunctlon
demand determined all the issues.

' The point was definitively stated in Anderson v. Stansbury (1952)
38 C.2d 707, 242 P.2d 305, where plaintiff failed to make out a case -
for accounting or establishment of a trust, and a nonsuit was granted .
without mention of the declaratory relief count. “While the trial
court therefore erred in entering a nonsuit rather than a declaratory

* judgment in disposition of the count for declaratory relief, such er-

ror cannot be deemed prejudicial here. Any declaration of the rights,

- of the parties would necessarily have been unfavorable to plaintiffs

in conformity with the disposition of the other two counts, which
latter disposition constituted the equivalent of an express declaration
that plaintiffs bad failed to establish any rights.” (38 C.2d 717.)

In Wilson v. Board of Retirement (1957) 156 C.A.2d 195, 319
P.2d 426, plaintiff brought a class suit seeking a declaration of the

- right of county civil service employees to certain benefits. Defen-
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