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INTRODUCTION

Pursuant to the Court’s request at the May 22, 2007 hearing on plaintiff Meadow Vista
Protection’s (MVP) Motion. for Surrnnax;y Adjudication, MVP submits its supplemental brief on
the legal effect, if any, of the determination of nonlapse by the Plgc(er‘ County Director of
Pl,anning, Michael J . Johnson.
| In short, the determination does not preclude this Court from issuing a mliﬁg on the
merits of the Motion for Summary Adjudicatioﬁ and has no precedential effect. »

First, the calculated decisidn of Defendant and the County to preclude notice to MVP,
MVP’S counsel, and the public at lérge that the lapse issue was being considered obviates ahy |
requirement that MVP exhaust an administrative remedy. Second, both the County of Placef and
thé Countj of Placer Board of Supervisqrs previouély chose to demur to the verified compl.aint
on the ground that it had only a discretio,nary.duty to hold a hearing on the lapse issue, and
ﬁlrthér chose not to intervene in this action. Aé éresult, the Couhty is precluded ﬁom'vass'er'ting

jurisdiction at this late date. Third, there is well-established precedent that the County cannot |

‘make a lapse determination which is contrary to the express terms of the Placer County Zoning

Ordinance. Indeed, it is undisputed that Chevreaux did not operate an asphalt plant from 1975 to

12001, nor from 2002 to the present. It is further undisputed that neither the conditional use

permit for operation of an asphalt plant (LDA_-786), nor related minutes, nor the Placer County
Zoning Ordinance, nor Defendant’s reclamation plan, make any reference to approval of an
“intermitten » aéphait plant operation. Mr. Johnson’s unsupportable contrary conclusion, which
simply parrots defendant’s position, has no precedentiél effect. |

For the foregoing reasons, Mr. Johnson’s determination Jetter does not preélude this
Court from issuing an independent ruling on the merits of the Motion for Summary
Adjudication. In light of the importance of the lapse issue to the community at large, defendant’s

calculated tactic of procuring a determination letter without notice should not be sanctioned.

-1-
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ARGUMENT

L

THE PLANNING DIRECTOR NO LONGER HAS JURISDICTION TO ISSUE A
DETERMINATION OF NON-LAPSE OF LDA-786 BECAUSE THIS COURT HAS PRIORITY
OF JURISDICTION AND BECAUSE THE COUNTY HAS PREVIOUSLY '
WAIVED ANY RIGHT TO ASSERT JURISDICTION

A. The First Tribunal to Assume Jurisdiction Over Certain Subject Matter
Cannot Be Divested of its Jurisdiction Through the Subsequent
Intervention of Another ‘Tribunal Having Concurrent Jurisdiction

The law is well-settled in Cahforma that a court which first assumes Junsdlctlon over
certain subj ect matter does so to the exclusion of all other courts. “It is often said that where two
courts have concurrent jurisdiction over a class of cases, the one which first assumes jurisdiction
over the subject matter of a particular controversy takes it exclusively, and the other court’s
jurisdiction may ne longef be asserted over that 'silbj ect matter.” (2 Witkin Cal. Proc. (4% ed.
1996) Jurisdiction § 413, p. 1022, Exhibit 1 attached herefo.) : |

General principles applicable to controversies in which the same parties and
the same subject matter is involved are these: Whern two.or more tribunals in
this state have concurrent jurisdiction, the tribunal first assuming jurisdiction
retains it to the exclusion of all other tribunals in which the action might have
been initiated. Thereafter another tribunal, although it might originally have
taken jurisdiction, may be restrained by prohibition if it attempts to proceed.

- [Citations.] One reason for the rule is to avoid unseemly conflict between courts
that might arise if they were free to make contradictory decisions or awards at the
same time or relating to the same controversy; another reason is to protect litigants
from the expense and harassment of multlple litigation.

(Scott v. Industrial Accident Commzsszon (1956) 46 Cal. 2d 76, 81-82, emphasis added.)
~ Similarly, Browne v. Superzor Court (1940) 16 Cal.2d 593 held: “[W]here several courts
have concurrent jurisdiction over a certain type of proceeding, the first one to assume and

exercise such jurisdiction in a particular case acquires an exclusive jurisdiction. Thereafter

another court, though it might originally have taken jurisdiction, is wholly without power to

interfere ... (Id. atp. 597, emphasis added.)

9.
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And finally, as stated m Cutting v. Bryan (1929) 206 Cal. 254, 257:

it must be held, in conformity with the general rule of comity established by a
long line of authority, that the court which first takes the subject matter of a
litigation into its control for the purpose of administering the rights and remedies
with relation to specific property obtains thereby jurisdiction so to do, to the
exclusion of the exercise-of a like jurisdiction by other tribunals, the powers of
which are sought to be invoked by parties or their privies to the original action.

This rule of priority in time also applies when the competing venues are not both courts
of laiw; i.e., where, as here, oné venue is an adminisﬁative agency. In Scott v. Industrial Accident
Commission, supra, 46 Cal.2d at pp- 88-89, the court engagéd in a lengthy discussion of the
“general rule of priority in time and ultimately concluded that the rule applied equally toa
dispute over jurisdiction between a superior court and an admmzstratzve agency.

‘In Scott, the competing agency was the Industrial Accident Co_mmission (IAC). Scott
ﬁled a,peréonél injury suit in superior court against Pacific Company. Pacific Company argued
in defense that the superior court had no jlirisdiction of the case because Scott was an employee
and the JAC had exclusive jurisdiction. Pacific Company then initiated an application to the IAC
for adjustment of the claim. Scott demanded a stay in JAC proceedings, which the IAC denied.
On appeal, the couﬁ held that thlS refusal of a stay was improper because the superior court had
already exercised jurisdiction over the matter. |

Scott’s facts are similar to the facts here. This Court has already exercised its jurisdiction
over this litigation, including the issue of lapse of LDA-786. .Deféndant obj ected to the Court’s
exercise of jurisdiction at the demurrer stage, and its 6bjection’s were ofzerruled. Fearing an B
adverse determination on summary adjudication defendant then sought both assumption of '
Junsd1ct1on and a determination of the lapse issue from the Placer County Planning Department
However unhke in Scott, defendant gave no notice of its request to this Court, to MVP, or to
the general public, thereby foreclosing any opportunity for MVP to seek a writ of prohzbztzon
or to demand a stay of the proceedings at the Planning Department. This surreptitious,
calculated activity resulted in the deterrninatibn of the Planhing Director which is now at issue.

 Scott’s analysis. 1s dispositive here. Because this Court first assumed subject matter

jurisdiction of the lapse issue, the County cannot attempt to assert jurisdiction now.

3.
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B. Even if Placer County First Assumed Subject Matter
Jurisdiction in this Case, it has Since Waived Jurisdiction

And May Not Attempt to Interfere at this Juncture

Even if Placer County had asserted jurisdiction over the lapse issue before the initiatioh
of this lawsuit, any right of priority it may have had was waived: (1) by its refusal to respond to
MVP’s requests for action (Verified Complaint at Y 7, 3'7, Exhibit 2); (2) by demurring to the -
writ of mandate cause of action in thevinstant lawsuit; and (3) by choosing not to intervene.

Prior to initiaﬁﬁg this lawsuit,. counsel for MVP suBnﬁfted a conﬁprehensive legal analysis
to Placer County Counsel Scott Finley,_requesting a determination, or at least a public hearing, on
the issue of lapse of LDA—7.86. As set forth in the verified complaint, no action was evér taken to

officially respdnd to this letter or even to acknowledge MVP’s concerns. ! (Verified Complaint,

M7,37)

Accordingly, the first cause of action in MVP’s complaiﬁt petiti(_)ﬁed fbr a writ of
mandate to compel the County to hold _ahéaring on the issue of lapse, among other relief. The
County éuccessflilly demurred on the argument that its ciecision whether or not to evaluate or
revoké IIJDA-786> was a discretionary function which could not be compelled thréugh writof
mandate. (See,Notice of Demurrer and.Demurrer to Petitioner’s Petition/Complaint, filed
August 23, 2006, Exhibit 3 attached hereto.) Upon the County’s owh ex parte application, thé
Couﬁty Was dismissed from the case. .(Ex Parte Apblication for Dismissal, Exhibit 4 attached
hereto.) o ' , -

Sea World Corporation v. Superior Court of San Diego County (1973) 34 Cal.App.3d
494 held that even where an égency has prior jurisdiction, this juxisdictioh may be Waived. In
that case, the two éompeting tribunals were the superior court and the Workers Compensation
Appeals Board (WCAB). The WCAB assumed jurisdiction four days before the superior court
assumed jun'sdicﬁon. Sea World thus contended thaf the superior court was without jurisdiction

to award relief. However, the WCAB had voluntarily stayed its own proceedings, apparently

"tis curious that the County never so much as responded to MVP’s request for a legal determination of the lapse '
issue, and yet issued a determination at defendant’s request inside of three months.

A4
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deferfir_lg to the .superior court’s jurisdiction of the matter. On appeal, the court observed that a
tribunal with priority of jurisdiction may thereafter waive it, Which is what the WCAB did. (Zd.
atp. 503.) ‘ |

Here, Placer County had every opportunity to determine the issue of lapse prior to MVP’s
initiation of this lawsuit. Ithad a further opportunity td address the issue after being served with
the complaint. Instead, the County of Placer and the County of Placer Planning Department
(both of which were named as defendants in the complaint) choée to demur, averring that their
duty to make such a determination was discrétionary and defending their refusal to do so. .

Accordingly, the Court itself recognized at the demurrer hearing that the County had chosen to

“sit on the sidelines” and allow the parties to litigate the dispute. The County confirmed this

desire by subsequently moving to be dismissed from the action. This amounts to a waiver similar
to that in Sea World. The County may not now try to claim jurisdiction over the issue of lapse of

LDA-786.

I

MVP HAS NO DUTY TO EXHAUST ANY ADMINISTRATIVE REMEDY BEFORE THIS
COURT MAY MAKE A SUBSTANTIVE RULING ON THE PENDING MOTION FOR
SUMMARY ADJUDICATION BECAUSE MVP WAS NOT A PARTY TO THE PLANNING
DIRECTOR’S DETERMINATION AND RECEIVED NO NOTICE OF SAME

A. There Is No Duty to Exhaust Administrative Refnedies When
"~ the Litigant Was Not a Party to the Administrative Decision
and Where the Lawsuit’s Purpose Is To Protect a Public Interest

I Environmental Law Fund v. Town ofCorte Madera (1975) 49 Cal.App.3d 105, the
appellant de{/elopers claimed that the respondentsv were barred from seeking judicial recourse by
their failure to satisfy a ten-day limitation ordinance almost idehtical to the Placér' County Zoning
Ordinance applicable here. Placer County’s ordinance reads: “An appeal may be filed by any

person affected by a planning department administrative action or intefpretation .... An appeal

must be filed within ten days of the decision that is the subject of the appeal . .. .” (Placer County | . |

Code, § 17.60.110(B)(1) and (C)(1).) The ordinance at issue in Environmental Law Fund read:
“Within ten days following the date of a decision of the planning commission . . . the decision

5.

* Plaintiff Meadow Vista Protection’s Supplemental Brief in Support of Motion for Summary
Adjudication Regarding Legal Effect of Planning Director’s Determination




THE ZUMBRUN LAW FIRM

A Professional Corporation

3800 Watt Avenue, Suite 101
Sacramento, CA 95821

O 0 N N W A

10
11
12
13

14

15
16
17
18
19
20

21
22

23
24
25
26
27
28

may be appealed . . . by the appiicant or by any other interested party.” (Corte Madera Municipal
Code, § 18.46.070; Environmental Law Fund v. Town of Corte Madera, supra, 49 Cal.App. at p.
111.)

In that cése, respbndenté were an environmeﬁtal association and two individual residents
df the town.' The decision being challenge(i was the gfa.rit of a conditional usé peﬁnit for a ‘
planned unit development.} (Icf. atp. 110.) No appeal of this decision was taken to the town
cpuncil within ten days of the decision, or ihdeed at any time thereafter. On thi's basis, the
appellant dei/elopers argued that the requn'dents were barred from judicial relief because they
did not exhaust their administrative remedies (i.e., file an appeal) within the ten days provided by
the local ordinance. Thg: court rejected this conclusion:-

In the present case appellant developers, as the applicants, were the titular
“parties” to the administrative proceeding in which the permit was issued by the
planning commission. ... The minutes of [the public] hearings . . . show that -
numerous named persons appeared at the hearings and protested the proposed
permit or otherwise made their views known to the commission. It does not
appear that any of the respondents were among these persons, nor that any of
them had notice of the proceeding.

(Id. atp. 113, emphasis added.) Sim_ilarly, and as set forth more fully in the concurrently filed

Declarations of Jeffrey Eyans and Angela Thompson, MVP had no notice whatsoever that the .
Placer County Planning Director was considering the issue of lapse of LDA- 786 as a result of
the calculated decision of Chevreaux and the Couﬁty to keep the determination “under
wraps.” MVP had no opportunity to comment or otherwise acquaint the Planning Director with
the law applicable to his determination.

Thc Environmental Law Fund court further held:

[1]t would appear that the doctrine [of exhaustion of administrative remedies]
could and should be applied to bar [a] person from judicial relief so long as it
involves no more than private default in the exercise of privately held rights . . . .

Application of the doctrine against these respondents, however, would involve
substantially more. Because they have exercised a judicial remedy against

* administrative action which they claimed to have been in violation of state law . . .
and because the administrative action affected the entire Town, respondents have
asserted rights which they hold as members of the public or which [individual]

respondents . . ., at least, hold as members of that substantial segment of the
public which includes residents and property owners of the Town.
-6-

Plaintiff Meadow Vista Protection’s Supplemental Brief in Support of Motion for Summary
Adjudication Regarding Legal Effect of Planning Director’s Determination




THE ZUMBRUN LAW FIRM

A Professional Corporation

3800 Watt Avenue, Suite 101
Sacramento, CA 95821

(O8]

© ® w9 & w» A

10
11
12

- 13

14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

Respondents are thus pursuing more than privately held rights, and are
asserting movre than privately held grievances; they are acting as members of
the public and in the public interest. Application of the exhaustion doctrine
against them, by reason of their “default” in the administrative proceeding to
which they were not “parties” at all, would mean in effect the imputation of
their “default” to the public in the absence of any factual basis for such
imputation. In general, the doctrine would thus operate to bar the public from
redressing a public wrong, spec1ﬁcally, it would burden the public of the Town,
in perpetuity . .

. For these reasons, we hold that the failure of a private person to exhaust
an admzmstrattve remedy, against government action taken in an ’
administrative proceeding to which he was not a party, does not bar him from
seeking judicial relief from such action by way of enforcing rights which he
holds as a member of the affected public.

(Id. atpp. 113-114, emphas.es add_ed.)

Thus MVP, having had no notice of thé Planning Director’s determination and not being
a party to the determination, is under no duty to exhaust any adminisfrativé remedy. Moreovef,
MVP is in the identical position aé were the respondents in Environmental Law Fund, being
comprised‘ of members of the affected public and seeking to redress a public wrong. The
determination of lapse of LDA-786 does not affect the private ﬁghts of only a few. It implicates
the air quality and health of the entire town of Meadow Vista and the nearby region. Based on '
the holding of Environmental Law Fund, MVP is entitled to seek judicial relief from the |
County’s illegal determination without ﬁrsf pursuing an appéal or any other administrati.ve
remedy: | |

B. - There Is No Duty to Exhaust Administrative Remedies When the
Local Agency Has Falled To Give the Notice Requ1red By Law

Exhaustion of administrative remedies is not required where the public agency has failed
to give the notice reqﬁired by law. (Temecula Band of Luiseno Mission Indians v. Rancho
Ca‘lifornia’ Water District (1996) 43 Cal.App.4th_ 425,433.) An incompleté or misleading project
description is tantamount to a lack of ‘1.10tice. (Id. at pp. 433-434, citing McQueen v. Board of
Directors (1988) 202 Cal.App.3d 11‘36, 1150, overruled on another point in Western States .

Petroleum Association v. Superior Court (1995) 9 Cal.4% 559, 570, fn 2.)

-7-
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Here, MVP was never notified of fhe Planning Director’s periding determination of this
issue. (Declaraﬁon of Jeffrey Evans in Support of Plaintiff Meadow Vista Protectioﬁ’s
Supplemental Brief in Support of Motion for Summary Adjudication Regarding Legal Effect of
Planning Director’s Determination and Declaration of Angela C. Thompson in Suppbrt of
Plaintiff Meadow Vista Protection’s Supplemental Brief in Support. of Motion for Summary
Adjudication Regarding Legal Effect of Plfanning Directof’s Determination ﬁied concurrently
herewith.) The first notice MVP received that the Planning Dir_ebtor was even consideririg the
issue was on Méy 18, 2007 when defendant ﬁled a copy of the determination lettér with this
Coutt. (Ibid) | |

In the recent cé_se -ovf CaZvert V. '. County of Yuba (2007).145 Cé.l.App.4th 613 (upon which
defendant has relied extensively in'ité recent motion for judgment on the pleadings), it was held
that a county’s determination of vested rights to surface mine triggéred the due process rights of

nearby landowners. (Id. atp. 627.) The Calvert court ruled that the County’s determination of

vested rights was invalid because no notice or hearing was provided to the neighboring

landowners before their property was effectively “taken” by the vested rights determination.
In its pending motion for judgment on the pleadings, defendant relied on objectionable
opinidn testimony and a misreading of Calvert in support of its contention that its asphalt

operations are part and parcel of its surface mining. ‘However, Calvert has strict notice and

‘hearing rules which would apply to defendant’s surreptitious, back-door procurement of a

“determination” that LDA-786 has not lapsed.

Calvert explained that “[t]here are three general types of actions that local government
agencies take in land use matters: legislative, adjudicative and ministerial.” (/d. at p. 622, citing
Longtins Cal. Land Use (2& ed. 1987) § 11.10, p. 989, attached hereto as Exhibit 5.) Of these
three, adjudicative actions are the only ones which “implicate[] a signiﬁcant or substantial -
propertyvdepri\'zatidn [Which] generally réquires the procedﬁi‘al due process standards of
reasonable notice and opportunity to be heard.” (Ibid.) Tt was into the adjudicative category that
the vested rights decision in Calvert fell. (Id. at p. 626.) Accordingly, the .court observed that

“la] public adjudicatory hearing that examines all the evidence regarding a claim of vested
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rights . .. Will promote [the policies of the relevant statute] much more than will a mining
owner’s one-sided presentatzon that takes place behind an agency’s closed doors.” (Id. at p.
625 emphases added. ) The court noted that the “property owners adj acent to the proposed
mining have significant property interests at stake” and held that the lack of notice or hearing -
violated the owners’ due 'process rights. (Zd. at p. 626.)

Similarly,j defendanf has obtained a determination of non-lapse based on a “one-sided
presentation” which tookplaee “behind an agency’s closed doors,” without notice to MVP of any
other affected party. Now, (iefendant seeks to invoke this “determination” as having binding
effect on this Court and this Court’s decision on MVP’s pending MSA. At the very least,
defendant will claim that MVP must exhaust its administrative remedy of appeai at the local
agency level before this Court can make any further determination on the issue of lepse. But
beeause the nature of the determination is akin to the vested rights determination in Calvert, and
because the hotice required by Calvert was not given to MVP or to any other property ewners, |
MVP has no duty to exhaust any administrative remedy before seeking judicial fecoﬁrse. (See
Temecula Band of Luiseno Mission Indians v. Rancho C’aliforﬁia Water Distfict, supra, 43

Cal.App.4™ at p. 433.)

1.

THE MARKEY DECISION INVALIDATES THE PLANNING
DIRECTOR’S DETERMINATION AS A MATTER OF LAW

Furthermore, the Planning Director’s determination is not binding on this Court or

otherwise because it is facially invalid as a matter of law. As set forth in Markey v. Danville
Warehouse and Lumber, Inc. (1953) 119 Cal.App.2d 1', a county or municipality may not issue a.

permit or make a determination which is contrary to the express terms of a county zoning

“ordinance.

In Markey, the county issued a building permit for a concrete 1n1x1ng plant on the basis of

“a favorable opinion of a Deputy Dlstnct Attomey and approval of the County Planning

Cormmssmn.” (Id. atp. 6.) However, the applicable county ordmance allowed land use permits

to be issued “for enumerated purposes only.” (Zbid.) Those purposes did not include concrete

-9-
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plants. Nevertheless, appellant argued that the county’s subjective analysis and subsequent
issuance of the permit validated the use. In rejecting this argument, the court stated:

The Board [of Supervisors] has then no power to grant such permit [unless] the =~
ordinance is amended through proper legislative procedure. [Citation.] Even an
express permit granted by the board contrary to the terms of the ordinance would
be of no effect . . .. [4]cts of the administrative and legal functionaries involved
can certainly no more influence the force of the ordinance or cause a vested
right in appellants or an estoppel than an invalid permit of the Board of
Supervisors itself.” ' o

(Id. at p. 6-7, emphases addéd.)

| Apparently, the sole basis for the Planning Director’s determination is a February 28,
2007 letter from defendant’s counsel. The determination letter cites no independent legal
authority and does not purport to have solicited input from any other source. Moreover, the

determination relies on defendant’s representation that the aéphalt use is “intermittent,” a

description that does not appear in the relevant permit, does not appear in any minutes of the.

permit hearing, does not appear in the Placer County Cod_e’, and does not appear in the
defendant’s Reclamation Plan. (See MVP’s Reply Brief in Support of Motion for Summary
Adjudiéaﬁon filed on May 10, 2007.) Moreover, it isundisputéd that defendant did not produce

-asphalt from 1976 until 2001, or from 2002 through the present. One summer of asphalt

production in the space of 31 years a_nd no use at all for 26 years is hardly “intermittent” or
seasonal use and is hardly a use based on “market” forces. |

| The Planning Director cannot unilaterally exempt an entire operation from the mandatory
provisions of the County Code solely on the basis of the one-sidéd representations of the permit

holder. “Neither a city nor its staff should be able to nullify a zoning law by a nbn-legislative

act, such as issuing a permit.” (Wilson v. City of Laguna Beach (1992) 6 Cal.App.4™ 543, 558,

emphasis added, citing Magruder v. City of Redwood (1928) 203 Cal. 665 and Pettit v. City of

Fresno (1973) 34 Cal.App.3d 813) | |
According to Markey and Wilson, the mandatory provisions of a local ordinance cannot

be supplanted, even by “a favorable opinion of a Deputy District Attomey and approval of the -

County Planning Cbmmis_sidn.” (Markey v. Danville Warehouse and Lumber, supra, 119

-10-
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Cal.App.Zd atp. 6.) Snch an illegal determination By the Planning Director “can certainly no
more influence the force of the [lapse] ordinance nr cause a vested right in [defendant] or an
estoppel” than a use permit which was invalid in the first instance. (Zd. at pp. 6-7.) Under
Markey, the Planning Director has no power to decide that the lapse ordinance does not apply to

the defendant.
V.

THE PLANNING DIRECTOR’S DETERMINATION IS INVALID _
ON BOTH SUBSTANTIVE AND PROCEDURAT GROUNDS

A. Every Authority Cited By The Planning Director In His Determination
' Letter Is An Authority Funneled To Him By Defendant’s
Counsel, Revealing The Lack Of Independent Analysis

' Aside from the relevant use permits, the Planning Director cites only three authoritieé to
support his determination that the lapse ordinance does not apply to LDA-7 86: a May 25,1972
memorandum from then-Planning Director Thomas McMahan, alf ulyv3 1, 1987 letter also from
McMahan and a July 1, 2005 letter from Deputy County Counsel Scott Finley. |

The first two of these three authorities were provided to the Planning Director as
attachments to defendant’s letter requesting the detennination and predate the lapse ordinance.
The July 1, 2005 letter was not provided as an attachinent, but was quoted by defendanf’s counsel
in the requesting letter. That quoté also appeared in the Planning Director’s determination, word-_
for—wofd the same as the quote in defendant’s 1.etter. The Planning Director has thus pérroted
back, in official format, the statements and arguments of the defendant in its requesting letter.
Though the Planning Director’s determination claims to have reviewed County records,l he did
not cite to the September 18, 2005 letter from MVP’S counsel to Placer County Counsel
regérding the'laps-e issue, nor did he cite to the March 22, 2005 memorandum from County
Counsel to defendant’s 'cnunsel which stated that the issue of lapse had never been fully
addressed. These two documents alone should have alerted the Planning Director to the legal
ambiguities surrounding the lapse issue and the need for more thorough investigation on his part

than simply reciting the minimal “authorities” provided to him by defendant.

-11-
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B. The Determination Is Not an “Interpretation” of the Code
Within the Meaning of Section 17.02.050(E); It Is a Unilateral
Exemption From a Mandatory Code Provision Awarded
To One Specially Singled Out Permit Holder--Defendant

Placer County Codé section 17.02.050 authorizes the Planning Director to interpret the
requirements of the Placer County Zohing Ordinance. In pertinent part, this section reads as
follows: -

The planning director is assigned the responsibility and authority to interpret
the requirements of this chapter. Questions about the meaning or applicability of
any part of this chapter shall be resolved as provided by this section.

A Language.

1. . Constructlon When used in this chapter, the word “shall” is
- always mandatory and “may” is discretionary.

E.  Record of Interpretations. Whenever the planning director
detérmines that the applicability or meaning of any of the requirements of this
chapter are unclear generally or as applied to a. spemﬁc case, the pla.nmng dlrector
may issue an official interpretation.

(Emphases added.)
The Planning Director’s authority is limited to interpreting provisions of the zoning code

which are unclear, in general or as to a specific case. In confirmation of this fact, section

117.02.050(E)(3) anticipates that Planning Director interpretations will eventually become '

.amendments to the zoning ordinance, so that all ambiguities are resolved.

' No one has cohtested that the lapse ordinance is unclear. It applies to iall use' permits in
Placer County, which includes LDA-786. Whot the Planning Director has done is issue a
categoﬁcal unconditional exemption from the Code provision only as to defendant. The
language of section 17.02.050 does not contemplate such categorical exempt1ons from the
provisions of the Code In fact it expressly restricts the Planmng Director from obfuscating the
applicability of any Code provision by dictating that the word “shall” always denotes a
mandatory rule. (Id., subd. (A)(1).) As briefed in MVP’s motion for summary adjudication and

reply brief in support of the same, the lapse ordinance contains the language “shall be deemed to -
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have lapsed.” (Placer County Code § 17.58.160(B)(2), emphasis added.) Section 17.02.050 does
not vest the Planning Director with authority to exempt individual private parties from the Placer

County Zoning Ordinance under the guise of an “interpretation.”

C. - The Planning Director’s Determination Is Entitled To No Deference

Or Preferential Treatment Based On The Analyses In The Aonew And Yamaha Cases

In reviewing the validity of a formal regulation, such as a zoning ordinance, a court must
give due deference to the enacting bpdy. Howe\}er, an agency’s determination as to the
construction of 2 regulation or statute is not entitled to special deference by a reviewing court.
The agency’s interpretation is merely “one of several interpretive tools 'that‘may be helpful.”
(Agnew v. State Board of Equalization (1999) 21 Ca11‘.4th 310, 322, emphésis added.)

. An agency interpretation of the meaning and legal effect of a statute is
entitled to consideration and respect by the courts; however, unlike quasi-
legislative regulations adopted by an agency to which the Legislature has confided
the power to “make law,” and which, if authorized by the enabling legislation,
bind this and other courts as firmly as statutes themselves, the binding power of
an agency's interpretation of a statute or regulation is contextual: Its power to
persuade is both circumstantial and dependent on the priesence or absence of
Sfactors that support the merit of the interpretation.

(Yamaha Corp. of America v. State Bodrd of Equalization (1998) 19 Cal.4™ 1,7, emphasis
added.) | |

In Agnew, the issue was whether the Board of Equalization had cbrrectly inferpreted
certain provisions of the Califorrﬁa Constitution and the Revenﬁe & Taxation Code to require
payment of interest and taxes as a prerequisite to bringing either an administraﬁve or judicial
action for a refund. The court held that the agency’s interpretation of the statute was not entitled
to the kind of deferénce afforded to a formal statute or regulation:

Because the policy at issue here is not a formally adopted regulation, and the
.Board does not claim that its interest prepayment policy constitutes a long-
standing administrative construction of either article XIII, section 32 or section
6931, we need not defer to any administrative understanding of the meaning of
those provisions.

(dgnew v. State Board of Equalization, supra, 21 Cal.4™ at p. 322, emphasis added.)
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'Similariy, in Yamaha, ‘the éppellate court had ruled that the Board of Equalization’s
published annotation interpreting a pertinent statute was cbntrolling and dispositive of the case.
The Supreme Court overruled the appellate courf, holding that an agency’s interpretation of a
statute is not entitlcd} to the kind of deference due to legislative or quasi;legislative actions.” The
court exercises its ihdependent judgment in reviewing such agency interpretations and upholds
them only insofar as the facts and circumstances of the case support thé agency’s conclusion.

Courts must, in short, independently judge the text of the statute, taking into
account and respecting the agency's interpretation of its meaning, of course,
whether embodied in a formal rule or less formal representation. Where the
meaning and legal effect of a statute is the issue, an agency's interpretation is one
among several tools available to the court. Depending on the context, it may be -
helpful, enlightening, even convincing. It may sometimes be of little worth.
[Citation.] Considered alone and apart from the context and circumstances that
produce them, agency interpretations are not binding or necessarily even
authoritative. ' '

(Yamaha Corp. ofAmerica v. State Board of quialization, supra, 19 Cal.4™ at f)p. 7-8, emphases
added.) | | |

| Givihg all due deference to the Planm'ng Director’s determination in this case, the facts
surrounding his “interpretation” of Placer County Code section 17.58.1 60.(B)(2) are highly -
suspect. The determination was made without MVP’s knowledge or input, even fhough the
Placer Planning. Department.was an original party to the instant case. It was apparen’dy based

solely on the one-sided representations of defendant’s attorney, who. did not even disclose to the

.Planning Director that there was a motion for summary adjudication then pending on the

identical issue. The Planning Director does not .say that he consulted with County Counsel prior

to making his determination and he did so without the benefit of the exhaustive legal briefing that

has been submitted to this Court. Thus, in this context, the Planning Director’s interpretation is

neither helpful, enlightening nor convincing. It falls into the category of being “of little worth.”
(Ibid.) It is the courts’ role and responsibility to “’indgpendently judge the text of the statute” to
determine whether the agency’s interpretation is correct. (Ibicf.) |

I |

nn
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D. The Determination Fails To Satisfy the Basic Procedural Criteria of Placer
County Code Section 17.02.050(E) Relative To Planning Director Interpretations

The Placer County Code provides: “Official interpfeta'tions [of the Planning Director]
shall be: (1) In-writing, and shall quote the provisions of this chapter being interpreted,-_together
with an explanation of their meaning ur applicability in the particular or general circumstances
that caused the need for interpretation; and (2) Distributed to the board of supervisors, planning
commission, deuelopment review committee, and members of the planning department staff.”

The Planning Director’s determination letter cites the section number, but does not quote
the language of section 17.5 8.160(3)(2) which is being interpreted. Also, while the letter shows
copies to the Board of Supervisors and the Planning Commission, it does not show that it was
copied to the Development Review Committee or to any member of Planning staff.

This failure to comply with the basic requirements for Planning‘Director interpretations is

. further grounds for its invalidity and ﬁlrther reason to exclude it from having any beanng on thls

Court s ruling on the motion for summary adjudlcatlon or the motion for Judgment onthe
pleadings. |
' CONCLUSION

For the foreguing reasons, it is respectfully submitted that the determination letter does
not preblude this Court from issuing. a substantive ruling on the merits of the Motion for '
Summary Adjudication, and that the determination letter has no'precedential effect. |
Furthermore, MVP respectfuliy requeéts that the Court deny deféndant’s Motion for Judgment on |
the Pleadings. |

DATED: May 29, 2007. Respectfully submitted,

RONALD A. ZUMBRUN
TIMOTHY V. KASSOUNI
ANGELA C. THOMPSON
THE ZUMBRUN LAW F IRM

M\Qp@x C@wm/v
 ANGELA C. THOMPSON
Attorneys for Petitioner and Plaintiff
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§412 JurisprcrioNn

Soc. v. Superior Court (1983) 33 C.3d 419, 449, 451, 189 C.R. 346,
658 P.2d 709, 4 Summary (9th), Real Property, §766.).

An action by an injured employee against his employer is in the
exclusive jurisdiction of the Workers’ Compensation Appeals Board
or the superior court, depending on whether or not the Workers’
Compensation Act applies, but jurisdiction to determine jurisdiction

_is concurrent. (Jones v. Brown (1970) 13 C.A.3d 513 520, 89 C.R.
651; see infra, §424.)

B. Priority of First Court .Takihg Jurisdiction.
1. In General.

(a) [§413] Jurisdiction or Comity.

" (1) Jurisdictional Theory. It is often said that where two courts
have concurrent jurisdiction over a class of cases, the one which first
assumes jurisdiction over the subject matter of a particular
controversy takes it exclusively, and the other court’s jurisdiction
may no longer be asserted over that subject matter. (See Myers v.
Superior Court (1946) 75 C.A.2d 925, 929, 172 P.2d 84; Cade v.
Superior Court (1961) 191 C.A.2d 554, 556, 12 C.R. 847, citing the
- text; Morrisette v. Superior Court (1965) 236 C.A.2d 597, 600, 46
C.R. 153, citing the text; Halpin v. Superior Court (1971) 14 C.A.3d
530, 545, 92 C.R. 329, citing the text’ [prohibition granted]; Plant
Insulation Co. v. Fiberboard Corp. (1990) 224 C.A.3d 781, 786, 787,
- 274 C.R. 147, infra, §415, citing the text; People v. American
Autoplan (1993) 20 C.A.4th 760, 769, 770, 25 C.R.2d 192; 20
Am.Jur.2d, Courts §128; 73 Harv. L. Rev. 1013.) ' '

This approach makes priority a jurisdictional matter, and the _
court violating the rule of priority is acting without or in excess of
its jurisdiction. _

(2) Comity Theory. Other cases treat the question as one of
“comity” or “judicial discretion.” (See In re Marriage of Gray (1988)
204 C.A.3d 1239, 1249, 251 C.R. 846, citing the text.) These differ-
ences may be partially resolved, and the scope of the doctrine
ascertained, if consideration is given in each case to two factors:
(a) the nature of the action or other proceeding, i.e., whether it is in
-rem o1 in personam; and (b) the nature of the courts, i.e., whether
the conflict is between California courts, federal and state courts, or
courts of different states. (See infra, §417 et seq.)

1022



JURISDICTION ‘ §414

(3) Distinction: First Action in Foreign Country. Where the first
‘action is in a foreign country, priority is apparently not recognized
~ in its fullest sense, i.e., either as jurisdictional or as a matter of
comity. There is no right to dismissal or a stay; the only protection
offered is the discretionary power of the trial court to grant a contin-
uance if it deems it advisable to do so. This was the holding in
Pesquera Del Pacifico v. Superior Court (1949) 89 C.A.2d 738, 201
P.2d 553, where a California suit was brought despite the pendency
of a prior action in Mexico. Although one reason for denial of a stay
‘was that the issues did not appear to be the same, the court quoted
Am.Jur. as follows: “The reason why the pendency of an action in
the courts of one sovereignty will not abate an action in the courts
of another soverexgnty is twofold: First, because a foreign judgment
depending on foreign law might be unjust, and could not be enforced
beyond the jurisdiction of the foreign court without a new suit on it -
as only pnma facie evidence; and second, and chiefly, because the
remedy in the country where the last' suit is brought may be more
adaptable and safe, and means for effectuating a judgment may be
found in the latter and not in the former country.” (89 C.A.2d 740.)
(See also [n re Stephanie M. (1994) 7 C.4th 295, 314, 27 C.R.2d
595, 867 P.2d 706 [in dependency proceeding involving abused
Mexican national child, court not required to give effect to letter
informing it of guardianship order in Mexican court].)

(b) Policy Theory.

@) [§414] In General.

In Childs v. Eltinge (1973) 29 C.A.3d 843, 105 C.R. 864, the
court held that the rule of priority of jurisdiction is one of policy
" and should not control where countervailing policies apply.

C and others, lessors, made a long-term lease to E and others
for a shopping center in Riverside County. The lease contained a
rent adjustment provision operatlve every 5 years, and an appraisal
procedure for ascertaining the increase, if any. An appraisal was
had, a dispute arose over it, and the lessees brought a declaratory
relief action in Los Angeles. The lessors answered; but, when the
lessees failed to pay the additional rent claimed, the lessors gave
them a 3-day notice to quit and brought an unlawful. detainer
proceeding in Riverside. The lessees, plaintiffs in the Loos Angeles
declaratory relief action, obtained a preliminary injunction from the
Los Angeles court, restraining the lessors from prosecuting the

1023 -
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RONALD A. ZUMBRUN, SBN 32684
TIMOTHY V. KASSOUNI, SBN 142907
ANGELA C. THOMPSON, SBN 238708

THE ZUMBRUN LAW FIRM | p{‘ A EFI;JCgUND
3800 Watt Avenue, Suite 101 . SUPERIOR GéUHT OF I
Sacramento, California 95821 : CALIFORNIA
Telephone: (916) 486-5900 R - JUL T8 2008
Facsimile:. (916) 486-5959 SR JOK _
Attorneys for Petitioner and Plaintiff" . ~ EXBour VE“g)lﬁ'\f’EgﬁDg i SLERK
i ' By A : ~= Btpily

SUPERIOR COURT OF THE STATE OF CALIFORNIA

‘ COUNTY OF PLACER
MEADOW VISTA PROTECTION, | CaseNo.: ch 19614
Peﬁtioner and Plaintiff, o '
T | | ' PETITION FOR WRIT OF MANDATE
' ‘ ‘ o S AND COMPLAINT FOR
CHEVREAUX AGGREGATES, INC.; ' DECLARATORY AND INJUNCTIVE

COUNTY OF PLACER; COUNTY OF _ RELIEF, PUBLIC NUISANCE, PRIVATE |
PLACER PLANNING DEPARTMENT; - NUISANCE AND TRESPASS
and DOES 1 through 50, inclusive, ' : = -

| Respondents and Defendants.

Petitioner and plaintiff Meadow Vista Protection herebyalleges as follows:

INTRODUCTION

1. Petitioner and plaintiff Meadow Vista Protection (MVP) brings this action against
respondents and defendants County of Placer and County of Placer Planmng Dep artment
(together County) to compel the County. to engage in a thorough factual and legal i 1nqu1ry as to
the validity and vscope of entitlements held by defendant Chevreaux Aggregates, Inc. (Chevreaux)
and to.enforce the relevant perrnit'oonditions and County ordinances regarding the same. “

2. In addition, petitioner and plaintiff brings this action against defendant Chevreaux to

_enj oin Chevreaux from conducting operations in violation of its use permits and County

1.

Petition for Writ of Mandate and Comptaint for Declaratory and
Injunctive Relief, Public Nuisance, Private Nuisance, and Trespass
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ordinances and to seek damages for public nuisance, private nuisance and trespass resulting from

previous' and continuing violations. |

- 3. MVPisa local grass roots organization comprised of residents of the unincorporated
Placer County_ community of Meadow Vista, California, and the surrounding area, as well as
nonresident supporters. MVP was organized in 2005 for the purpose of protecting the interests‘
of its members from activities proposed or conducted in the area that would pose an adverse risk
to the health, safety and we_lfare of Meadow Vista residents. - | |

4, -Chevreaux currently operates a quarry at its site in Meadow Vista, Cali-fornia, '

pursuant to a conditional use permit issued in 1965. Upon information and helief, Chevreaux is

currently conducting surface mining outside the boundaries atthorized by that permit. In

addition, the output of the quarry currently exceeds that antlc1pated at the permrt’s issuance,

Also upon information and belief, Chevreaux is in violation of conditions regarding blasung,

protecnon of water quality, and dust m1t1gat10n at the quarry site. -

5. Chevreaux also currently operates a concrete batch plant at its quarry s1te pursuant to |

a conditional use pennlt issued in 1994. Both the quarry operat1on and the concrete plant’
adversely impact the Meadow Vista community through excessive noise, dust, pollution and
heavy truck traffic. -

6. Chevreaux has recently obtained an air pollution pemiit to begin operation of an

asphalt plant under a conditional use permit 1ssued m 1972. ThlS conditional use permit was

either never 1mplemented or has lapsed due to many years of nonuse, making the operation of

| such a plant illegal. Moreover, Chevreaux 1ntends to position the new asp_halt plant 1,000 feet

away from the site 'originally permitted in 1972 and has not applied for a new permit for this
material det/iation from the oﬁginal permit. |

7. In September 2005, legal counsel for MVP sent a letter to D_eput’y County Counsel
Scott Finley outlining MVP’s concems regarding Chevreaux’s 1972 permit and requesting a
specific determination of whether the proposed asphalt plant was st'ill’a permissible use. The -
County never responded to this letter in Writing, butin & telephone call to MVP’s legal counsel,

indicated that no action vtould be taken on the letter.

-2
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8. MeanWhile, Chevreanx has continued multiple operations in violation of its
applicable permits and attendant permit conditions,'resulting in substantial and continuing injury
to the 1‘es‘idents of Meadow Vista, MVP, and its members. _

9. Therefore, petitioner and plaintiff MVP seeks a writ of mandate directing the Connty,
to evaluate the scope of Chevreaux’s use permit LD-1030 and to enforoe the r‘elevant perrnit'

conditions and County ordinances regarding the same or, in the alternanve a declaratory

|| judgment that Chevreaux is not properly operating W1tlnn LD-1030; a declaratory Judgment that

fhe conditional use permit issued in 1972 is no longer valid and that Chevreaux has no vested
right to operate an asphalt plant in Meadow Vista; injunctive relief preventing Chevreaux from

further violations of the applicable use permits and County code provisions; damages for public

and private nuisance and trespass; and attorneys’ fees, among other-r'equeste'd relief as set forth in

the prayer. ’
'PARTIES '

10, Petitioner and plaintiff Meadow V1sta Protectmn is a California nonprofit
corporation, organized and ex1st1ng by virtue of the laws of the State of Callforma with 1ts
pnnc1pa1 place of business in Placer County, California. _ |

11. Defendant Chevreaux Aggregates Inc., is a California for—proﬁt corporanon
organlzed and ex1st1ng by virtue of the laws of the State of California, with its prlnc1pal place of
business in Placer County, California. |

12. ReSpondenl and defendant County of Placer is a political subdivision of the State of
Cahforma - |

13. Respondent and defendant County of Placer Planmng Department (Planmng
‘Department) is responsfble for the regulation and enforcement of all zoning and planning matters
Wll‘hln the County. | | | |

14. MVPis 1gnorant of the true names and capac1t1es of respondents and defendants
named as DOES 1 through 50 and therefore sues said respondents and defendants by such
fictitious names . Petitioner and plaint’iff will amend this petition and comiplaint to allege the true

names of DOES T through 50 when they are ascertained. Petmoner and plamtlff is informed and
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believes that each of the ﬁctitiously named respondents and defendants is responsible in some

capaeity for the acts and events alleged herein or is an indispensable party thereto.

1_‘5. MVP is informed and believes, and based thereon alleges, that at all times
ﬁenﬁoned herein respondents and defendants, and each of them, were acting on their own beh’alf,
in concert with each other, and concurrently as the agents, servants, or employees of the
remaining respondents and defendants, and of each ,ether, in comﬁnitting the acts alleged and
were actlng within the course and scope of their authority as such agents servants or employees

g URISDICTION AND VENUE

16.. Jurisdiction of this Court is invoked pursuant to Code of Civil Procedure section
1085, This complaint’s request for injunctive relief is authorized by Code of Civil Procedure
section 526 and the request for declaratory relief by Code of Civil Procedure section 1060.

Venue in the County of Placer is appropnate as it is the re51dence ofall defendants

STATEMENT OF FACTS
(Gravel Operatmn) .
17. Che{zreaux ‘commenoeda_n in—stream sand and gravel dredg_ing and processing
operation (Gravel Opefation). in the Bear River near Lake Cornbie inorabout 1947.
(Quarry Operation3 |
.-' 18. In 1965 an Edward Pruss (Pruss) applied for and obtained cond1t1ona1 use perrmt
(CUP) LD- 1030 to commence a surface mining and processmg opera’uon on-APNs 72-020-01
and 72-03 0-01 (the Quarry). (Attached hereto as Exhibit 1 is LD~1030, incorporated herein by
reference.) The Codnty’s,reeords'for LD-1030, ineluding the minutes of the public'hearing by

the Zoning Administrator; give no indication that surface mining activities had occurred at the

"Quarry prior to the issuance of LD-1030.

19. LD-1030 was subj ect to six Conditiens of approval with Which Pruss was required to
compiy These conditions included restrictions on blasting, water quality control requifements
and dust m1t1gat1on requ1rements In addition, LD-1030 was approved on the understandmg that ‘
the number of trucks leaving and entering the site would not exceed 20 per day. (Attaehed hereto

as Exhibit 2 are the Minutes from the 1965 hearing, 'incorporated herein by reference.)
A . _ ‘

Petition for Writ of Mandate and Complaint for Decla1 atory and
Injunctive Relief, Public Nuisance, Private Nuisance, and Trespass




" THE ZUMBRUN LAW FIRM -

A Professional Corporation

3800 Watt Avenue, Suite 101
- Sacramento, CA. 95821

20. Chevreaux acquired the Quarry sometime between 1965 and 1971. All rights and
obligations under LD-1030 were transfcrred o Chevreaux upon the acquisition of the Quarry.

21. On information and belief Chevreaux is mining outside the tnoundaries of LD-iOB 0.
Also on information and belief, Chevreaux is not complying with the condltlons regarding
blastmg, water quality. and dust mltlgatlon Current production at the Quarry is in the hundreds
of truckloads per-day range, which far exceeds the 20 trucks per-day figure represented at
issuance of the CUP. - | ‘

(Asphalt Operatlon) . .

- 22. In 1971, Chevreaux sought and obtained a CUP (LDA-691) to purportedly

‘treinstall” an asphalt batch plant (the Asphalt Plant) at the Gravel Operation. Even though

Chevreaux had purportedly operated an asphalt batch plant at the Gravel Operatlon onan -

“1nterm1ttent” basis in years prior to 1971 the County determmed thata CUP was. necessary for

this activity. |
23 In 1972, Chevreaux obtainedla different CUP (LDA-786) to authorize the permanent |

relocation of the Asphalt Plant from the Gravel Operation to a canyon area iocat_ed on APN.72-

| 030-01 (a separate parcel), a point approXimately 600 feet away. (Attached‘hereto as Exhibit 3 is

LDA-786, incorporated herein by reference.) By its express terms, LDA-786 allowed only one
asphalt plant to be operational at any given time; i.e., the new permit was for relocation of the
nreviously perrnitted plant, not for a new plant. o | |
| (Concrete Operatlon)
| 24. In 1988, Chevreaux sought a permit (CUP 1199) to operate a portable coner ete batch

plant (the Concrete Plant) at the Gravel Operation but withdrew the application in early 1989 in

'the face of opposition from local residents and demands that an environmental impact report

(EIR) be prepared for the prOJect _ 3
25. In 1993 Chevreaux reapplied for a penmt to operate a portable concrete batch plant

Again there was s1gn1ﬁcant opposition from Meadow Vista residents. County staff made s_everal

requests to C_hevreaux for additional information, ultimately determining that an EIR was

required. In early 1994, Chevreaux filed an appeal.obj ecting to the EIR requirement.
. . .
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-26. The Planning Department held a hearing on April 28,1994 and gvranted Chevreaux’s
appeal. The Planmng Department duected planning staff to prepare a negative deolaratlon for
the project. Chevreaux then applied for CUP 1772 for the Concrete Plant (Attached hereto as
Exhibit 4 is CUP 1772, incorporated herein by reference.) A publlc.heanng was held on June 23,
1994, but'PIanning Department files do not contain minutes or any other information regarding
what transpired at the hearing. The application was ultimately granted and CUP 1772 went into
effect on June 24, 1994, |

(Problerns wrth Use Perrrnts)
27. At the time Cheveraux recelved 1ts CUP for the Asphalt Plant, the Placer County

Code provided that a conditional use permit must be implemented within two years-of its

issuance or it expires and becomes void. Upon'information and belief, Chevreaux never properly -

1mp1emented LDA-786 Wlthm the first two years of its issuance. _ ,
| 28." The current Placer County Code (wh1ch became effective in l995) also prov1des that |
a cond1t10nally perrmtted use which is discontinued for more than 12 consecutive months causes

the permit to lapse. (Placer County Code 17.58.160 B.2.b. and B.3.) The use may not resume -

|| until 2 new CUP is obtained and the applieant complies with all conditions.

'29. On information and belief, no asphalt plant was operated from 1976 through 2001 or
from 2002 through the present Furthermore, aerial photographs' of the site from 1998 and 1999 - -

confirm that no asphalt plant was present or operat1ve during those years. (Attached hereto as

'Exhrblt 5 are aerial photographs incorporated herein by reference )

30. In October 2004, Chevreaux applied to the Air Pollution Control District (APCD)
for an Authonty to Construct/Temporary Permit to Operate an asphalt plant Chevreaux s
operation was to generate approx1mately 40,000 tons of asphalt per quarter. The APCD granted
this appl1cat10n and issued the requested permit. | '

31 In January of 2005, Teichert Aggregates (Teichert) also applled for an asphalt plant

permit from the APCD for the Chevreaux s1te, pursuant to a contract with CalTrans 1o repair a

| nearby section of Interétat_e 80.. The Teichert operation was to manufacture approximately

-6-
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213,000 tons of asphalt per quarter and would involve continuous 'tmcking into and out of the
plant between the hours of 7 :00 p.m. and 5:00 a.m. -

32. Due to the detrimental noise, health and environmental effects of such a massive

operation, the Meadow Vista area residents raised objections to the operation of the Teichert

asphalt plant. In the face of local opposition and due to the questionable validity of LDA-786,
Teichert eventually abandoned its intent to use the Chevreaux site, decicl_ing instead to import
asphalt for the project ‘from elsewhere in California. T eichert withdrew its APCD application in |
April 2005, s0 a permit was never issued. | |

33, Chevreaux’s 2004 APCD perm1t was scheduled to exp1re in June 2005, but-
Chevreaux requested and wag granted, a L one-year extension until June 30, 2006.

34. Nevertheless in Apnl 2006 Chevreaux apphed for, and received, another APCD
pemnt to’ operate a portable Asphalt Plant. Cmrently, Chevreaux is amassmg the equrpment
necessary to begm operation of the plant and could begin producing asphalt in a matter of days

~ 35, The 2004, 2005, and 2006 Chevreaux and Téichert appl1cat10ns all designate the
Asphalt Plant as a “new” plant to be relocated more than 1 ,000 feet from the original site |

permitted by LDA-786. (Attached hereto as Exh1b1t 6 are the maps attached to the three APCD

applications, incorporated herein by reference.) The new s1te is l,OOO feet closer to nearby

‘homes and schools in Meadovy Vista. Chevreaux does not have, and has not appliedvfor, aCUP

to move the Asphalt Plant to this new location.

36. The Meadow Vista Mun1c1pal Advisory Council (MAC) sent a letter to the Board on
April 12, 2005 formally requesting the Board to direct the Planning Department to "initiate
public hearings to determine the vahchty and scope of Chevreaux's permit LDA-[786]."
However, the Board issued no such directive, or at least no such hearlng was ever held by the
Planning Department ».

37. Members of MVP and 1e81dents of Meadow Vista have repeatedly requested that the |
Plannlng Department evaluate Chevreaux S entltlements to the Asphalt Plant and the Quarry and
enforce the permit conditions and Placer County Code provisions of which Chevreaux i isin

violation. Legal counsel for MVP sent a comprehensive report and request for action to the
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County in September 2005. However, the County has taken no action to investigate Chevreaux’s
use permits or enforce the conditions of those permits. To-the contrary, at a MAC meeting on
June 1, 2006, Michael Johnson, the current Placer County Planning Director, stated

unequivocally, “[LDA-786] will never lapse.”

FIRST CAUSE OF ACTION
(Mandate — Quarry Operation)
| 38." Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 37 as though fully set forth herein. | ] B
39, Respondent and defendant Planning Department is the agency respons1ble for
approv1ng development projects within the County and for enforcing the zoning provisions of the
Placer County Code against violators. | | |
40. Desplte requests from MVP, the Planmng Department has failed or refused to take
any action to 1nvest1 gate or to enforce Chevreaux S cornphance with the condrtlons of LD-1030 .
or its adherence to the boundaries 1mposed by LD-1030. Such reﬁlsal to actis a V1olat10n of the

dutles of respondent and defendant Planmng Department as defined in Placer County Code

41, RevieW of administrativerefusals to act under Code of Civil Procedure section 1085 - '

‘extends to refusals to perform a’duty resulting from an office, trust or station. The Planning

Department has refused to perform the duties attendant to its ofﬁce, as the representative and
agent of the residents of the County of Placer. |

WHEREFORE, petitioner and plaintiff prays for judgment against respondents an_d

| defendants as hereinafter set forth.

SECOND CAUSE OF ACTION

(Declaratory Relief — Quany Operation)
42. Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 41 and paragraphs 46 through 63 as though fully set forth herein.

43, An aotual controversy has arisen and now ex1sts between MVP and defendant

. Chevreaux regardlng Chevreaux s Quarry operation. Pet1t1oner and plalntlff MV P contends that
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defendant Chevreaux is surface mining outside the boundaries approved by its conditional use
permit LD-1030. In addition, petitioner and plaintiff contends that the current output of the
Quarry ‘operation exceeds that allowed by LD-1030, based on representations nrade by Pruss at
.the hearing on the CUP. Petitioner and plaintiff also contends that Chevreaux is not in |

compliance with the conditions of LD-1030 regarding blasting, water quality control and dust .

‘mitigation at the site. Defendant Chevreaux maintains that its current operations and output at

the Quarry are completely comphant with the terms and eondrtrons of LD- 1030 .
44, No adequate remedy, except as set forth in the Prayer herein, exists by which the
riéhts of the parties heretofore may be determined. ‘
45. Petitioner and plainti-ff therefore prays for a judicial determination of its rights and
Chevreaux s dut1es in conneotmn with the operatlons listed herein. -
. WHEREFORE, petitioner and plamtlff prays for Judgment agamst defendant Chevreaux
as hereinafter set forth. '

THIRD CAUSE OF ACTION

} (Declaratory Relief —.Asp_halt Operation) '
- 46. | Petitioner and plaintrff hereby-inoorporates'by referenoe the allegations of
paragraphs 1 through 45 and paragraphs 50 through 63 as though fully set forth hereln
47. An actual controversy has arisen and now ex1sts between MVP and defendant

Chevreaux regardmg Chevreaux s Asphalt Plant operat1on Petitioner and plarntrff MVP

| contends that defendant Chevreaux’s perrnrt LDA-786 has lapsed due to long periods of nonuse.

Alternatively, MVP contends that the rel'oca’non of the plant 1,000 feet from the orrgrnally

permitted site is.a material deviation requiring Chevreaux to apply for a new CUP. Defendant

" Chevreaux maintains that its rights to the Asphalt Plant are vested and the new plant site is -

| W1th1n the parameters of LDA-786.

48. No adequate remedy, except as set forth in the Prayer herein, exists by which the -
rights of the parties heretofore may be determined.
49. Petrtloner and plalntrff therefore prays for a judicial determmatron of'its rlghts and -

Chevreaux’s duties in connection with the operations 1_1sted hereln.
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'WHEREFORE, petrtroner and plamuff prays for judgment agamst defendant Chevreaux

as he1 ernafter set forth.

FOURTH CAUSE OF ACTION
| (Injunction)

50.- Petitioner anrl plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 49 and paragraphs 53 through 63 as though fully set forth Herein.

51. The aet1ons of defendant Chevreaux in mlnrng outside the boundaries permitted by
LD-1030, 1n'fa1hng to abide by the conditions 1mposed by LD-103 O,v and 1 in operating an asphalt
plant in violation of LDA—786,Will- cause and have caused irreparable injury and harm to MVP
members. and other ‘Meadow Vista residents. With its recently obtained APCD permit,

Chevreaux has been amassing equrprnent necessary to begin production of asphalt and could :

begrn producing asphalt at any time." Petitioner and plaintiff fherefore seeks temporary,

prelrrmnary and permanent injunctive relief enJ oining defendant Chevreaux from further

|| violating its. conditional use perrmts and their condrtrons and from operatmg an asphalt plant at

any site on its property
52 No adequate remedy, except as set forth in the Prayer herern exists by which the ‘
ol ghts of the parties heretofore may be determmed
WHEREFORE petitioner and plarntlff prays for Judgrnent agamst defendant Chevr eaux
as hereinafter set forth, _

FIFTH CAUSE OF ACTION

' (Public Nuisance)

;5 3. Petitioner and plaintiff hereby incorporates by'reference the allegations of

‘ paragraphs 1 through 52 and paragraphs 57 through 63 as though fully set forth herein.

54, Defendant Chevreaux s blasting aotrvrtles at the Quarry cause excessive no1se and
ground vibrations on and near the property of nearby. residents, mcludlng members of MVP.
Chevreaux’s fa1lure to rnltlgate dust from its Quarry and Concrete Plant excessrvely

comprormses the air quality in and around Meadow Vista. The combined operations cause

‘hundreds of truckloads to leave and enter the site every day at all hours, resultmg in trafﬁc
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congestion and speeding in this rural community, excessive wear and tear on local taxpayer-
maintained roads, air brake and engine noise, dust pollution, significant air pollution from diesel
fuel, and littering of garbage on private property by Chevreaux’s truck drivers. In so doing,
defendant Clnevreaux has interfered with the comfortable enjoyment and‘ use of MVP members’
propeétty. | | |

55. Moreover, by operating outside the scope of its use permits, Chevreaux’s operations
constitute a contmumg nuisance that is a separate offense every day. _ | |

56. This interference with the property rights of MVP members i is ongoing and

continuousin nature and affects the entire Meadow Vista community of property owners. As '

such, these activities constitute a public nuisance. The- public nuisance nevertheless is umquely

1nJur10us to each 1nd1v1dual member of MVP
WHEREFORE petitioner and plamtlff prays for Judgment against defendant Chevreaux
as heremafter set forth

SIXTH CAUSE OF ACTION

.(Prlvate Nuisance) .
57. Petitioner and plaintiff hereby 'incorpo‘rates by reference the allegations of
paragraphs 1 through 56 and paragraphs 60 tllrough 63 as though fully set forth herein.
58-. Defendant Chevreaux’s blasting‘actiyities at.the Quarr'y .caus'e exeessiye noise and

ground vibrations on and near the property of nearby residents, including membets of MVP.

Chevreaux’s failure to rmtrgate dust from 1ts Quarry and Concrete Plant excesswely

Compromises the air quality in and around Meadow Vista, The combined operatlons cause
hundreds of truckloads to leave and enter the site every day ,at all hours, resulting in trafﬁc ,
congestmn and speeding in th1s rural community, excessive wear and tear on local taxpayer-
maintained roads, air brake and engme noise, dust pollution, significant air pollu’uon from diesel

fuel, and littering of garbage on private property by Chevreaux’s truck dnvers. In so doing,

‘defendant Chevreaux has interfered with the comfortable enjoyment and use of MVP members’

property.
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59, This interference with the propeﬂy rights of MVP members is ongoing and
continuous in nature and umquely affects the property 1nterests of each member of MVP. As
such, these activities constitute a private nuisance. Each individual member of MVP is
srngularly mJUted by this nuisance. |

WHEREFORE pet1t10ner and pla1nt1ff prays for Judgment agamst defendant Chevreaux

as hereinafter set forth.

SEVENTH CAUSE OF. ACTION |
(Trespass) |

‘6.0. Petitioner and plalntiff hereby incorporates by reference the allegations of
Paragraphs 1 through 59 as though fully-set forth ‘hereirr. |

61. Defendant Chevreaux owes a duty to .plaintiff and petitioner MVP’s members to..
refrain from unlawfully interferirlg' with their rights of possession, access and use of their
property. | | | o | . o

62 Chevreaﬁx’s failure to mi-ti'ga.te" dust from its Quarry a.rld Concrete Plant has lcaused
dust and silt to encroach and settle on MVP members’ property Furthermore the l1tter1ng of
garbage on private property by Chevreaux s truck drivers is also an enoroachrnent onto the
private property of MVP members.

'63. This conduct by defendant Chevreaux constrtutes trespass and an unlawﬁll
interference Wrth MVP members’ pos_sess1on5 access and use of their property and has
proximately} caused injury to said property as alleged herein, including but not.lirnited to:
drmrnutmn in value.

WHEREFORE, petitioner and plalntlff prays for Judgment against. defendant Chevr eaux

as hereinafter set forth.

PRAYER
. WHEREFORE, petitioner and plaintiff prays for judgment against respondents and

defendants as follows
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1. asto the First Cause of Action (Mandate — Quarry Operation),
| a. that. a peremptory writ of mandate issue, under Code of Civil Procedure
_sections 1085 and 1087, directed to respondents and defendants County of
Placer and the County of Plaéer Planning Department, and compelling.
respondéﬁts and defendants to perform the duties required by their offices,
inoluding hoiding a public hearing to: - |
. i. evaluate Chevreaux’s entitlements under its existing conditional use
permit LD~103'0, . | .
ii. 'determine whether Chevreaux is Qperating within the boundaries of LD-
1030, | |
iii. deténﬁiné whether the current volume 'of truck traffic from the Quérry is -
permitted under LD-1030, | o
iv. determine whether Chevreaux is in compliance with the blastiﬁg, Wafer .
~ quality control and dust mitigation conditions of its conditional use permit,
V. sanctiq:i Chevreaux for violatiohé of Placé;.County Cod_e provisions and
| conditions of its permit, | |
~vi. modify or révoke séid. use permit in _accbrdance' with the provisions of
- Placer Couhty Code 17.62.170, e‘mdk |
Vii. enj oin Chevreaux from furthér'violating provisions of its ﬁ_se permit and/or
| fhe Placer Countj/ Code; and |
- b, that petiﬁoner and plaintiff recover its costs in this action,-including attorneys’
| _ fees; |
2. asto fhe Séc’ond Cause of Action (Declaratbry Rélief — Quarry Operation), in the
alternative to iésuaﬁce of a writ of mandate, for declaratory judgment that:
a.  LD-1030 restricts sur_face mining to the area(s) and parcel(s) deliheated in the
cup aﬁplication and ChevréaUx 1s, and has been, fnirﬁhg outside of those

boundaries,’
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b, LD 1030 limits the Quarry to generating no more than 20 truckloads per day
and Chevreaux oons1stently generates s1gn1ﬁoantly more volume and traffic '
than 20 truckloads per day, and 4

¢. LD-1030 imposes conditions on blasting, water quality contrel and dust
mitigation and Chevreaux isnot in cornpliance with these conditios;

3. as to the Third Cause of Action (Declaratory Rellef Asphalt Operatlon) for

: declaratory judgment that:

a . LDA -786 was never 1mp1emented after 1ssr1anoe as required by the Placer
‘County Code and is therefore void or, in the alternative, |
b. LDA-786 has laiased due to nonuse and pursuant to the provisions of Placer
County Code, ‘
c. Cl-levreaux does not have any right ander LDA—786 to.operate an asphalt plant
o at the site, and o |
d No asphalt plant shall be perrmtted to operate at the site at any trme in the
fiyture unless a new CUP apphcatron is filed and a new hearing held,
4. astothe Fourth Cause of Action (Injuncﬁon), for temporary, preliminary and
permanent 1nJunct1ve rehef enj ommg defendant Chevreaux from: |
a. surface mining outs1de the boundanes of LD-1030 and V101at1ng conditions |
atten_dant to that permit, and
b.  constructing, maintaining or otherwise operating an asphalt plant.'at any sité
| on the property; _ . |
5. astothe 'Fifth Cause of Action (Public Nuisance)'and the Sixth Cause of Action
(Private N'uisance)? for an award of damages to be proven at trial against defendant Chevr_eaux'
Aggregates, Inc., according to prooﬁ additionally, petitioner and plaintiff seeks abatement of any
continued nu1sance | |
6. as to the Seventh Cause of Action (Trespass) for mJunctrve relief and damages

against defendant Chevreaux,
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7. _ for costs and 'expen.ses of suit, including those authorized by Code of Civil
Procedure section 1021.5, inqluding expert witness fees éhd reasonable attorneys’ fees; and bfor ‘
such other and further relief as the Court deems just and proper. - |

" DATED: Fuly 11, 2006. | |
 Respectfully submitted,
RONALD A. ZUMBRUN
. TIMOTHY V. KASSOUNI

ANGELA C. THOMPSON
THE ZUMBRUN LAW FIRM

By . !
AN%LA C. THOMPS._O% _

Attorneys for Petitioner and Plaintiff
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VERIFICATION

I, Jeff Evans, declare that I am the President of Meadow Vista Protection, plaintiff and

petitioner in the above~entit1ed action. Ihave read the foregoihg» Petition for Writ of Mandate

‘and Complamt for Declaratory and Injunctive Relief, Public Nulsance anate Nulsance and

Trespass and know its contents. The matters stated thereln in support of the First Cause of
Action (Writ of Mandate) are true of my own knowledge and behef except as to those matters |
stated on 1nformat10n and behef, and as to those matters, I beheve them to be true. If called upon
to do so, I could competently testify to all matters stated herein.

I declare under penalty of perjury under the laws of the State of Cahforma that the
foregomg is true and correct and that this verification was executed thlS 10th day of July, 2006

at Sacramento, California. -

JEFF EVANS :

- -1-

. Verification
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Meaddw Vista Protection v. Chevreaux Aggregates, Inc.

- Exhibits to Petition for Writ of Mandate and Complaint

for Declaratory and Injunctive Relief,
- Public Nuisance, Private Nuisance, and Trespass

LD-1030 |
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 HEIkk f Hyamy“Lﬁelkkaradvmqedw“for;the record, that. th
wappea e
4l ¢

’-', o

WAL U AT A e
L :..,actloéhcaﬂcb o
,,.withmn; five {5)--%rking days from ‘this dat k. Ln appeal shou_“Ld be :
iithythe Clerk;of ;'tne. Blann ing. Conmiss¢on\whos xmffimeﬁ S Lo ﬁ@ed
.Cbunty Planning Department, 219 Maple; treet A bunﬁ Gallfn
'M“él : ';’jequested 8 writter, sta‘tement .of: Mro . H ha ¥y opin:Lon

Ttn e e vul/ -yw,_, any

i K Y'
T - Eéward Prut;s o, Meadaw,]: s
g, Bhot rogk. A crushmngv”5é296n141g
plant for prading miteriglyrwet o;\,"“iLL;,O"Ja'ﬁr‘esM
~located north of Coumty: Dumrf “:‘Lm‘Mea‘ddW“‘Vigna“ i
ARF . 7202001 and. ,2 030.«4014 s
E ar ~-P=ijussh gstpre serlmu : : '..d,, ﬁ' ‘
ckamre viewedythetfile and _noted™t hat gl ) oo
el %9 5 A‘ﬁlge/h‘.hﬁe_n'b’f }the Meadow Vista Propertgr_?b’ﬁne LEy
5;9'3."-’-'5'{?1'? ARG EGO) e . .AStatn Division™of, l‘lshl andﬁﬁax'né,,
parEnenty 8t ex\,ﬁiv;Ls:Lon of lndustmal Sa- = .&~r.,8
y o ners. Kf‘fidamt oft ‘Posting, diled,  u ,
en.idga stated that l‘&ra.,Pruss waF the plre,ﬂs.g—::n{:l oW P, ,
%y;an d "Has use or dontrol; of: uselof. ‘properey; {‘:o,“ﬁ r.nol" J"‘ c*'
ommemdaﬁlons of the. Depdrtment of‘ Publig Works .are-.;as. T TR
~~‘ty,pel,gqccegs, drainage.and . adequate off.stire et pdrklng'dolZ)Jh]hn: "

gntgnance--.bond for the’ Dump Road in: fgvor, of the; Department

P T e v :-.-u'l el

; ! iy 0 P
Hodel,],uof',.the Bublic Works Depdrtmerzt ask ed IV;;*O,(Prus(sJ ir.
56y the [County.[load for access. to his propérty?, MriPruss
andlasked L,why:the Public,Works anartmpnt‘ rnqulred the -

Seby g e S g Copelgou Faoedhge m e,
dv:,sod tha«,’g,“ ¢ OI'[]IhEI'Glal tvpe ‘access was’neéded
cbmmercm l.;deveiopment as. proposeds, . The road, WS 5,
-Sc as.2:5ingle: layer on native material’ dnd,.the
i'\[‘ hat it would w1bhstdnd Lhe heavy- loadshozﬁ ='=11
o j ! AL Por . aurh
"‘P(rﬁss réquested a copy of this requlrement_ and) was’admsed
: Sappllcat lon was granted the requirements jouid.bs Showh.

ri Heikka.asgked. for a brief <:1ea>c1”3.;&“5.@1'15j T or: ‘the_,record, 105" the
proposed,»developmenta e : Nt
: i .-.b‘.‘Mr.A.nPruss stated thc:'t the entire rock crusher set;up W .
stat:.onary oney, | He woild ‘be using the particulat, road;to: the”Gounty Dump
known ,as, Gombxe,;Roa d., He said that . there will be a shootlng prccésso- L
For tThe-ifinst: y,earﬁaboutt three {3) to six (6) shots put. .df feandinsthe
: .ureithere Will nofmally.be one.(l) shot &, year ‘put off. .Everythlng will -
e éiectrlcallymperated iexcept; the leader .and power, squipmente phAs far . -
- a8 héx."know thgx_‘; ..nobo 1y ll'VlIlg 11 the area and he toddd n@t ,see tha’c,, e

t: ahey trjg.mental A regdrd to: dmb or noise or‘,anyth ;

. operatlon, g
b ﬁen‘kka asked for. cmy Op*)Oﬁ
“Ehe’r*e a8, nones ., ., “,,'-ﬂ;,,-
Mr.. Helkka ‘then. dsked }about “thp; QVET,
if there would b8, a. peeling .off to .get. to.t 1} :
W, Pruss. repliéd, that. therex--. L Jratel
}onhfor. the next: 12 504 Tl -yeatrss
' ;H,Heikka lasked,lif there WL
Ve_getatlon., :

2

'4-"‘ {7

1
e,

Jeriucilng.uoﬁ' Iur., Pruss r‘ 7

trees on t__




He" saa.d that thsy w1ll B takipg
on,. the eastern &lope, a 1007foo
1 be-an open day-light situatloni.
ga commented th'at he would have a situat on, h
h e t.he hll.L 80 to speak. ' MryiPrig

Klkea as)fcad wha’t would be the estlmated humb
1 ut, of\ the facility.- :

. hat thils was- pretty. hard to dns er
ta rting out: 81 ow. Actually, this. bus;.nesa
gleyth .mc\temal out: as it is- used, and ther

3 a.few days nhen d:rop.
e did not empect more’ “than: 203

Qi Mra, Helkka 5 query. . o;t‘f~ ant:l_clpate,
stated it would be’,60. daysn
sAdyised that a 1dnd developmen )
(:1): year from'the. date’ granted,_,
ashing and screenlng ; i
ment of, Fish.'and Game?
ha‘g he. had; contac‘bed “the 'Depar.tmen
Ak P nds. Posslbl “Ewo(2

.J'L‘J.S‘b encugh. b
enough t8: P oduce! _the,most .haulage.,

o;xmen'bed that the development o]
AifS1t. were anticipated .a’need fo
l,‘t Hatthere would be no ‘need F
u.’pe sui‘flclent to serve the use..
s TR SR gKed about, the placement. of the equi pmen
: pmperty ,nd the nladement; of the crushing plant. Mr.:Pruss.i :
that,. :t,t ‘woul va.rd the north.end of the south parcel of the: s
rias . taking the material out:.avithes 'ejuhe'*

rrient o

ne' end".':d: Will move on ‘around t.rie; hi

posed_ and.develop ment'permt ‘but tbat ‘he was conc 'z‘j
ing Hhis: usefin RT zoning.: As he underst’ opd :Lt"’f tl}_
pemltted‘reqreatlon, farming and. s:.ng;le‘,,famll ;
‘think that.a- quarrying ‘operation ig compatlbl,,
He sald. tha% he did not: -questidn the- quarpyag.
is property -but hé felt that there had: )
single. family. dwellings in an area where. quarrfylnw
'he sald 'bh.cl'b he felt that the s:.ngle ~f

SALX, dldn’t,thlpl tha’o there were:ar

i

Tbut..2s growth continues in the l\ueadmj{
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3 roublea: Ag Lhero 1s nobody outs- iy, hhat aréa 0 ou; ,‘oo speak.
a're nov obgectlons but some tuought. oughb Lo\be gwen -to»-bhe(
poss-ibls' resoning::0f this area. . 9 .
2 My sHelkka stated that Mr. "hevreauvs commeﬁb :
haﬁ‘mhe. County:. anticmpates -1k fshee " r.»working with
Groupufoia Master P len in that arsa. t would:be well
studythhat Ftherecould beid: raadl- ~potentlaFitonsiic pimden:.
, . wies‘oabllshed as the BP Districts il 'ms,somethlng
AP §hotLd (e llitake. . under consideratioc m. . ; !
3 ache‘vi*eaux asked if “this proposed developmenta
sipigation of zoning: and Mr. Heilda® replieduthatithy
’.ezoning but that it would have’: ' ‘

Fopp ortun iyt
procedure

L ! pEO:plE" T
be venyr'cc)nc' _rned a_bou
Beonill

aroundithe- gentlemen: eyl
'nhome «OWHET s jcome in-axnd ask:for a“-d:.ffe
G Heyréauxiquerried. wha twou 1d " happen‘ -
= }_ck”a";:‘ﬁebli “bhat the" ise would: cont.:.nue9 as.

; t,th lndl‘Vldua'le i <0

‘ed when t.he new zon:mg ‘come; s«,
7"n’;_1c1pa‘aed |that. .8 Master Plan‘~w111 -

,.‘ B ", .‘c. .._~.

pav'“"{;a N tha‘b"hls J.mmedlate;conc w0
:th. a:nd noife: from ‘c.he work Aroukd ai‘i‘e c’c. Her i
kg i g

] tha‘o the blas’o:.ng :Lll be
s 'mum afi‘ecﬁv The V600'. \Th)

i For return of 5011 cover
!-v;f(:uture plan whereby area be.ut.
. "

' VN
no further bu51 ggs -
r:ur':t.ng7 on May 13, i 95
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‘ Date of Actz.on‘ {5-25272 . =

U’RSUANT TO POL!  OF BOARD OF SUPERVISORS, | ANNING DEPARTMENT
NNOT ACCEPT APELICA’L‘IONS ON TAX DELINQUENY SROPERTY

- &
. PLACER COUNTY PLANNING DEPARTMENT
County Adminixtgatl.ve genter Auliurn
Telephone: 85 771 Ext, 22
%‘“’flse 10301, 5 eRROne: o
NOTICE -~ ALL APPLICANTS - Permit No, 2 ob4- 734
Condiltlonal Use Permlit igs: Date I‘Lle
- Subject to desipnated conditions Hearing DaL R
"~ Granted for speciflié purposge . Hearing Juris HIct::Ion 209
~ Granted for Limited time (see :reverse)
CONDI’.L‘IONAL USE " PERMIT
Full Name of Appllcant Jloe (‘hPWPmnr i L l‘elephone 83716
-Addrews of Applicant §90 Grags Villew H'n ghway Town Auburn‘ Cal.
Name of Property OWnGl‘__J_QP Cheyreaity Eephone RR5-3714
Addreus of Property Owner:. 1 - Town - p,
: Zip Coi e 95603
: Propelty Zoned: - Q' : __Acreage po o me o 110
Propoged" Development (Describe fully)mnhg1t Gonerete Plant

.

' Method Df Sewage Dispoeel Portable LollE'tB

Aggesaor's Parcel.N i, 72-020-(% 18512y
\:Bnerdl Locat [-Un bf PrC’PertE&“ w3 n'r‘par-nf‘ Cheyreany Grayel Plant &
(\na'm"v ‘Bl nh'f‘ anr] Plaresh {‘mm-f-v nnmp nen.r'lnw Yista (a3

PLL‘.ASL‘ SUBMIT WELL-DETAIIED PLOT PLAN

’ (see Reverae)
$25, 00 Filing Fee
Recelpt No.
Received by

|z

. J } il e o= \—/
Placer Cdum‘.y Plann:.ng Department _//"pfgxﬁtufe 6f Applicant”

‘u-—--ﬁ—--m----—--nn-unﬂ—n-u-nnn-u-u-u

-ﬂ.uu--------—n—n-n--mn--n-n-n-u-

TXXXXX ©*_ Approved. ' “‘Denied
| Summary: ¢

. SUBUECT. TO ATTACHED CONDILTLONS ¢

..-_BZZ.._..___--IBQM&S *'B.;..M MAHAN.,..ZDN_IN.G A.Duums:mng .PLACEP...CD.
(FOR USE AI'I‘ER PUBLIC HJARING)

"_'I ‘Heve ! read ‘the above conditions and will ccrmply.
. (Please '

eturn l s:Lgned copy)
R o S:Lgn.ature of Applicant

2antéd foir-"dn ".Lndefinite period automatically expire one (1)
yea’r ‘afterthe daté*of Tasuarice if MOt exercised by that tige,

See Subchapter 30, Section 1208(2) Placer County Code, 1967, -




. LDA~-786, CONDI'I'I(_)NAL USE PERMIT, JOE CHEVREAUX

ionditions of-a'pprovnl us reco;nmanded by the Development Review Committee

tnd a3 umended at the Zoning Adminlstrator hearing on May 25, 1972,

1.. Thls is to be u'permiment location for an asphalt batch plant.

2, Prbvide adequate emission control to mget requirements of the
Air Pollution Control District (apcD), '

A) ‘EBmissions not to zs:ct:fdeO.S’GM/F'I‘3 or Ringelmann

smoke dmsity laws of county APCD and State Health and Safety
Codes, R .

3. All equipment -thn't sends emissions into. the atmosphere must
register with the "APCD, : : .

4. Submit plans of proposed plant, showing in detail all emission
control equipment and its expected efficiency, - Plans to be approvoed by
- APCD prior to. ceration. : . : o

5." There shall be no divect discharge of wash water,

or other water from the proposed operation to the Bear Rive

T or its
tributaries.

© 6. Bxcavation for aggregate shall ot cause an increase in the
“urbidity of the Bear River,

A Apply to the State Water Quality Control Beard, 'Cen't.:rﬁ].' Valley
Région, for discharge requirements, shuuld_ there be any, - o :

’ _8."',Con£ine gil fxau‘.l.i'ng operations to the following roads:

Ay ACombi:e‘ Road :
B Placer Hills Road

9. Applicant to cooperate in meinteining the surface of the hauling -

route during the period of hauling on Combie Road only ‘and shall periodi-
cally repair damage caused to raods by hauling, T

NOTE: Placer Hills - Road i's>designad end constructed for the

appropriate traffic index to accommodate this type of hauling operation;
however, Combie Road is not. : : R .

10, Dike shall be constructed around the liquid

: .asphalt storage tank
to the mtisfaction of the Department of Public.Worllc. ' =

3,

11, Water and .sewera

! ge to comply with County Health Department
requirements., . ' :

A iupuy, Thestiiikl be ‘only ‘ane plant in operation, If the
“nder LDA-GQI is reopened, the second plant will be closed,

ADVISORY COMMENT:

The Department of Puhlic Works recognizes that it would be desirable
at certain locations because of the

%o widen the shoulder on Combie Road
pedestrlan and equestrian traffic, with the increased hauling, and
. especially.the intensive hanling of ‘ssphalt mater
" the next two or threes years because of construction op Interstate 80,
Request concurrence in writing by the applicant and the county and the
‘applicant work together in an attempt to resolve this condition, thus
meking it safer for the pedestrian and equestrian traffic.

scrubber water -

Plant granted

a6l which wiil oecur during
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PLACER COUNTY PLANNING DEPARTI\/IENT -
11414."B" Avcnue Auburn, CA 95603

(916) 889-7470 FAK LO16), 8897499
JUL 7 1994
ENVIRONMENTAL Heq1y

SUPPLEMENTAL ENTITLEMENT DETATL.
_CONDITIONAL USE PERMIT

'

Required maps: (see msl.ruchons) Required applications: A Filing fee: $ Zg? 0,06
File # CUP- 47701 " Hearing Date & SZ " Receipt # !;IZéO
- TO BE COMFPLETED BY THE APPI_JCANT
1. Project Name ___Concrete Batch Plant
2. Applicantf " Joe Chevreaux

Project Description _Add s portabile cofibrete batch plant to the existing aravel

and guarry operation in Meadow Vista. Plant will operate as set forth in

" EIAQ-3059, dated -Februai-y 1, 1994,

PLEASE SUBMIT WELL DETAILED PLOT PLAN (se:?nféﬁ?s for :reqmrements)
rdmanpe—Sectzrﬂn 1636.2 .

.4. - 'Apphcable County Code section requiring C.U.P. Zonj

ature of ‘Applica.n,t

_BASIS FOR GRANTING CONDITIOﬁAL USE PERMITS'

‘Condmona] Use Permxts can be approved by the County if ccrtazn findings are made. Sections 1201 of
{ the Placer County Code, Chapter 30, states that Conditional Use Permits can be approved if it is found
that"the proposed project wilt not be detrimental to the health, safety, peace, morals, comfort, and:

A genera.l welfare of persons residing or working in the nelghborhood of such use, Or be detnmenta] or
m_]unous to the area or to the general welfare of the County

‘DATE OF HEARING BODY'S ACTION June 23, 1994 :

Approved X Denied ____ Summary/Conditions.of approval: The . Planning commission
apprcvea this project subject to the attached list of 2% conditiuns apd'
modified findings as follows:

1. That the use proposed herein constitutes anm approprlate addltzonal or
. accessory use to the currently pre-existing ‘usei and

2. "That this CUP will likely result in fewer trip ends by traasport:ng
trucks on Hwy 49 and Placer Hills Roadj and(see attached)

PERMITS GRANTED FOR AN lNDEI‘lNI'I‘E PERIOD AU’I‘OMATICALLY EXPIRE ONE YEAR AF’I‘ ER
' DATE OF 1SSUANCE IF NOT EXERCISED BY THAT TIME, (See Subchapter 30, Subsection 1208(;1)(1) of.
the Piacer County Code.) ) )

| FOR USE AFTER PUBLIC HEARING -
1 have read the above/attached conditions and will_ comply -
*+PLEASE RETURN ONE SIGNED COFPY** '

" Signature of Applic@t

PAGE ONE OF TWO
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- CONDITIONAL USE PERMIT FINDINGS - CONTINUED:

3. 'This pr'oj;ct will not be detrimental to the health, safety, or géneral welfare of those
working/residing in the area. . . . ' .

NEGATIVE DECLARATION - FINDINGS -
The Negative Declaration (EIAQ-3059) satisfies the requirements of .CEQA for this
; = project and i, therefore, approved. It has been considered and found adequate in
» . o " addressing the environmental impacts and mitigations for the project prior to its approval.
' The project with the conditions of approval to be attached to the Conditional Use Permit,
"will not have a significant effect on the environment. In making this finding, the
Planning Commission specifically acknowledges that the preliminary findings in the initial
: - - " study have been considered and the conclusions overturned where that initial study
J o " . indicated that the project may have a significant adverse impact on the environment,



CONDITIONS Of APPROVAL - CONDITIONAL USE PERMIT - JOE CHEVREAUX
BATCH PLANT (CUP-1772)

- THE FOLLOWING CONDITIONS SHALL BE SATISFIED BY THE APPLICANT, OR .
AN AUTHORIZED AGENT. THE SATISFACTORY COMPLETION OF THESE .

REQUIREMENTS SHALIL BE DETERMINED BY THE DEVELOPMENT REVIEW

COMMITTEE (DRC), COUNTY SURVEYOR, AND/OR THE . PLANNING

COMMISSION.

The project consists of adding a concrete batch plant to the existing gravel/quarry
operation to allow a 2-plant (Auburn Hwy 49 site plus Meadow Vista gravel plant site) Goncrete
delivery system owned by the same operator, and serving market'areas "A" and "B", as depicted
in the environmental teview submittals. Concrete fruck washing will be done on-site and the
drainage from this activity will go to ponds provided for that purpose.

~ The following Standard Conditions #1p22 (pw7), mcl2 (pwdd), ehl3 (eh2l1), and ehl7
(eh26) apply to this project as printed in Volume 3, Number 1, dated May 24, 1994,
- A)  Provide the DPW with a letter from the appropriate fire protection district

describing conditions under which service will be provided to this project. Said letter shall be

provided prior to the approval of Improvement Plans, and a fire protection district
representative’s signature shall be provided on the plans. . ; . o
B) ' This project is located within a "State Responsibility Area” and, as such, is subject
to fire protection regulations established by the State Board of Forestry., Compliance with these
regulations shall be evidenced by submittal of a letter from California Department of Forestry
(CDF) to the Department of Public Works prior to Improvement Plan approval/Building Permit

~ issuance.

0 Prorto Building Permit approval, the applicant shall submit to the Di_visibn of
Environmental Health, a solid waste management plan, A plan form' specifying regitired

-information cna be obtained in the DEH office. o .
D)  Construction noise emanating from any construction activities for which a Building -

Permit is required is prohibited on Sundays and Federal Holidays, and shall only occur:
, A, Monday throngh Friday, 6:00 AM to 8:00 PM; - o
B.  Saturdays, 8:00 AM to 6:00 PM _ :
ADVISORY COMMENT: Essentially, quiet activities, which do not involve heavy

equipment or machinery, may occur at other times. Work occurring within an enclosed building, -
-such as a house under construction with thé roof and siding on, can occur at other times as well.

The Planning Director is" authorized to waive the time frames based on special
circumstances, such. as adverse weather conditions. B '

The applicant shall prepare and submit improvement plans, specifications and cost
. estimates (per Section II of the Land Development Manual [LDM]) to the Department of Public

Works (DPW) for review and approval. The plans shall show all conditions for the project as
well as pertinent topographical features both on- and off-site. All existing and proposed utilities

on-site and -adjacent to the project shall be shown on the plans. The applicant shall pay plan

check and inspection fees. "As bujlt" plans shall be prepared and signed by a California
Registered Civil Engineer at the applicant’s expense and shall be submitted to the DPW prior to
acceptance by the County of site improvements, - :

All proposed grading, drainage improvements, vegetation and tree removal shall be shown
on the improvement plans and all work shail conform to provisions of the County Grading
‘Ordinance (Chapter 29, Placer County Code). All cut/Sl slopes shall be 2:1 (borizontal:vertical)
unless otherwise approved by DPW. ' ' '

A winterization plan shall be provided with project improvement plans. Provide for

erosion control where roadside draimage is off of the pavement, to the satisfaction of the DPW.

.Submit to the DPW a cash deposit in the amount of 110% of an approved engineer’s
estimate for winterization and permanent erosion control work p
approval to guarantee protection against erosion and improper grading practices. -Upon the
completion and acceptance of improvements, any unused portions of said deposit shall be

refunded to the project applicant or his agent. .

TUNE, 1994

" PAGE 1 OF 3

Tior 10 improvement plan -




10.

1.
12,
13.

14,

IR O

If, at any time during construction, a field review by County personnel indicates a

. significant deviation from the proposed grading shown on the improvement plans, specifically

with regard to slope heights, slope ritios, and pad elevations and configurations, the plans shall
be reviewed by the DRC for a determination of substantial conformance to the approved project
prior to any further work proceeding. Failure of the DRC to make a determination of substantial
conformance may serve as grounds for the revocation/modification of the project approval by the

« appropriate hearing body.

"(mum) Prepare and subrmit with the project improvement plans, a d;aioage report (per Section -
5 of the LDM) to the DPW for review and approval. The report shall be prepared by a’

registered civil engineer and shall, at a minimum, include: A written text addressing existing
conditions, the effects of the improvements, all appropriate calculations, a watershed map,

increases in downstream flows, proposed on- and off-site improvements and drainage easements

to accommodate flows from this project.” The report shall address storm drainage during

constroction and thereafter and shall propose "best management practice” (BMP) measures to-

reduce erosion, water quality degradation, etc. Said BMP measures for this project shall include
minimizing drainage coneentration from impervious Serfaces, construction management
techniques, erosion protection at culvert outfall locations and other measures as required by the

. Central Valley Water Quality Control Board.

Concrete truck washing and retention ponds shall be constructed generally in accordance

. with the criteria described in the project EIAQ respunse to questions 13, 19 and 20 dated
" February 1, 1994. These ponds shall be designed to prevent natural ‘inflow-outflow of

stormwater runoff and to fully collect and retain contrete truck wash water. Retained fines and

solids shall be removed and recycled, or disposed of, in a manner which will not impact water
quality. Final pond design and location shall be subject to the approval of DPW and ’rhe Ceniral

Va]ley Regional ‘Water Quality Control Board

' Waste water and stormwatm ruuoff from the area surrounding the batch plan shall be
routed through a retention basin in order to mitimize watérborne transport of cement products,
Overflow from this retention basin shall then be directed to a setfling hasin before discharge into

any other water body, The des1gn and locatton of sald facility shall be subject to DPW review
‘and approval )

-~ This Use Permit authorizes the mportanoo of cement and concrete additives to the site

necessary for the productxon of concr ete but ;precludes the importation of aggregate from off-site

- for that purpose.

Durmg peak concrete produchon and dehvery periods, the perm1ttee shall route dehvery

trucks in a manner which minimizes trips along Placer Hills Road through Meadow Vista.

No concrete sales to outside 'vendors shall occur from this plant except under emergency

or hardship cucumstances

Provide to DPW a will serve letter from Pacific Gas and Elecmc Company prior to -

improvement plan approval,. mdlcatmg their ability to provide service to th1s facility, and under .
- What citcumstances said service will be provided. :

In the event access to Nevada County via Rufherford Road is restricted or prohibited by

actions of that jimisdiction, all affected concrete deliveries shall originate at the Highway 49
_{Auburn) batch plant.

Domestic water quality and quantity shall be subject to approval by the Division of
Environmental Health. ‘ '

The project shall conform to the Place1 Couuty General Plan Noise Element and the
Tollowing maximum noise levels. These noise levels shall apply at the nearest residential

property lines outside’ of the Special Purpose Zone boundary:

A)" The concrete batch plact shall not exceed 60 dB Leg.

B) . Mobile noise sources which operate at various locations-around the plant
vicinity and roadways, shall not exceed 60 dB Ldn. - : ‘

JUNE, -‘1994
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The project hours of operation shall be timited to 5:30 AM to 10 P.M. during the rnonths

of June 1 through October inclusive, except for rare occasions when emergcncy work is
necessary, otherwise project hours shall be 6:00 A.M. to 10:00 P.M.

Sewage disposal shall be reviewed and approved by the Division of Environmental
Health. ' : .

The discharge of cement, fuels, oils, or oﬂler‘petroleum‘products chemicals, detergents,

cleaners, or similar chemicals to the surfdce of the ground or to drainageways on,or adjacent
to, the site is proh1b1ted

“Hazardous" or "Extremely Hazardous" matenals listed in the Cahforma Code of
Regulations, Title 22, Sections 66680 and 66685, shall not be allowed on any premises in

quantities of 55 gallons 500 pounds, 200 cubic feet compressed gas, or more, whichever is the
lesser, without notification to the Division of Environmental Health. Submit payment of required

fees and a Business Plan to the Division of Env1ronmental Haalth Hazardous Matenals Section,
for review and approval ,

The apphcant shall insure that adequate dust controls are 1mplemented during all phases
of prolect construction and operation. Dust controls must be reviewed and approved by the
APCD prior to groundbreaking. A booklet on Fugitive Dust is available from the APCD.

The project must conform to all APCD Rules and Regulations

ations. Contact the APCD to -
- review amy rules that may app]y to spec1ﬁc types of projects. ) ’

The applicant has 36 months from the date of approval of tl:us Condmonal Use Permit
to exercise this Permit (Section 1208[a][i], Chapter 30 PCC).

The Permit.is considered
exercised when the applicable conditions of approval have been met and the on-site constructlon

of the concrete plant has been commenced

PAGE3 OF 3
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ASPHALT PLANT LOCATION PLAN-MAP

CHEVREAUX AGGREGATES - MEADOW VISTA OPERATION
- NOTE: BLUE ARROWS SHOW STORM DRAINAGE - REV. JUNE, 2004.
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Atlorney or Farty wunotlll hllorney: - - ) Tor Cour Use Unly
THE ZUMBRUN LAW FIRM ’ f » Sy
3800 WATT AVENUE , Pl
SUITE 101 S ' : g {u\ dJ\ _
-1 SACRAMENTO, CA 95821 : _ - {7 ¢ r
Telephone No: 916-486-5900 FAX No: 916-486-5959 ‘ (/ ( sol
)  [Rel"No. or File No.:
Attorney for: Plamtlff o v . ] ’(4 \L {)
Insert name of Court, and Judicial District and Branch Court: :
.| PLACER COUNTY SUPERIOR COURT .
1Plaintift MEADOW VISTA PROTECTION
Defendant: CHEVREAUX AGGREGATES, INC. R
PROOF OF SERVICE . Hearing Date: " | Time: | Dept/Div: ‘Case Number:
SUMMONS : Mon, Nov. 20,2006 | 8:30AM | 3 SCV 19614

1 At the time of service I was at least 18 years of age and not a party to thzs action. -

2. Iserved copies of the SUMMONS; PETITION FOR WRIT OF MANDATE AND COMPLAINT; NOTICE OF FIRST CASE
MANAGEMENT CONFERENCE

" 3. a Party served: ‘ COUNTY OF PLACER

b. Person served: . : - KATHY ZICK, CLERK, AUTHORIZED TO ACCEPT SERVICE., White Female

J : : ‘ 55 Yeats Old, Black Hair, Brown Eyes 5 Feet 6 Inches, 140 Pounds .
4. Address ﬁ)here the party was served: a CLERK OF THEBOARD .
S . o " 175 FULWEILER AVENUE .

AUBURN CA 95603

5. Iserved the paity - : :
a. by personal service. I persona]ly dehvered the docurnents listed iz item 2-to the party or person authorized to receive serv1ce of .

- process for the party (1) on: Wed., Jul. 19, 2006 @ at 1:43PM

7. Person Who Served Papers: l» _ . ’ Recoverable Cost Per CCP 1033.5(z)(4)(B)
a. JASON LUND. : » - Cod The Fee for Service was:  $68.00
Q&Od\, 2300 P Street - - ' . e. Tam: (3) reglstered_ Cahfofnia process server
Y Sacramento, CA 95816 . (¢ Employes :
: ‘3 T (916) 498-0808 o (1) Registration No.: 2002-23
PIBZD FAX (916) 498-0817 . (@) Cowntr - Sacmmento

, Lt /'w:’ﬂuntm'bmn

(iv) Expiration Date: - Sun, May. 04, 2008 -

G i

¥ ek wed Ve

8. I declare under penalty of pe;j'u:y under the laws of the State of Calz_'fomz"d that the foregoing is true and correct,

Date:Wed, Tul. 19,2006 ) — B o / /Z’

4 L 4
al Council For) - PROQFOF SERVICE v :
Rule 9859 (0o R °e' July 1, 2004 7 UsUMMONS /"AwN LONDY - pumbrun.96430
. . / . .
(-



For Court Use Unly,

ATTOTTEy OF Party WiThoul ATGTRE

| THE ZUMBRUN LAW FIRM
3800 WATT AVENUE

- SUITE 101 o
SACRAMENTO, CA 95821

Te/ephone No: 916-486-5900

Attorney for: Plaintiff

FAX No: 916-486-5959

Ref. No. or File No.:

Insert name of Court, and Judicial District and Branch Court:

PLACER COUNTY SUPERIOR COURT .

Plaintif: MEADOW VISTA PROTECTION
| Defendant: CHEVREAUX AGGREGATES INC.

PROOF OF SERVICE
- SUMMONS ’

Hearing Date:
Mon, Nov. 20, 2006

» Depl/Div.‘.
8:30AM 3

Time: Case Number:

SCV 19614

MANAGEMENT CONFERENCE

3. a. Party served:
" b. Person served:

4. Add; ess where the par ty was served

5. Iserved the pa:ty

. At the time of service I was at least 18 years of age and not a party to tlzzs action.

1 served copies of the SUMMONS; PETITION FOR WRIT OF MANDATE AND COMPLAINT NOTICE OF FIRST CASE

COUNTY OF PLACER PLANNING DEPARTMENT :
LISA CARY, ADMINISTRATIVE SECRETARY, AUTHORIZED TO ACCEPT
SERVICE.White Female 51 Years Old, Black Hair, Brown Eyes 5 Feet 6 Inches,

150 Pounds

11414 B.AVENUE
AUBURN, CA 95603

a. by personal service. I personally dehvered the documents listed in 1tem 2 to the party or person authonzed to receive servme of
' process for the party (1)-on: Wed., Jul 19, 2006 (2) at: 1: 23PM

7 Pelson Who Served Papets
a. JASON LUND :

2300 P Street

- ' (916) 498-0808 -
*ﬁ»\“ Q TFAX (916) 498-0817

Lt fioeFhunt'cnn ‘Dman

Sacramento, CA 95816

Recoverable Cost Per CCP 1033. 5(a)(4)(B)
d: The Fee  for Service was: ~ $68. OO

e. lam: (3) reglstered Cahforma process server
(i) Employee .
" (if) Registration No.:
(i) County:
(iv) Expiration Date:

©2002-23

" Sacramento
Sun, May. 04, 2008

8 I declare undel penalty of per; ju::;r undel the laws of the Staie of Calzfomza that the for egomg is frue and correct.

Date:Wed, Jul; 19, 2006

ial Couy 1c1

Judic
Rule982.9( & (b) Rev ulyl 2004

/ M&{ﬂ

Fi
¢ ébUN LUND) zzlm ruin, 96431



[Atflorney or Farty Mﬁlhoul/lt[orney: : : . ' ' For Court Use ORly
THE ZUMBRUN LAW FIRM ’
3800 WATT AVENUE
SUITE 101 '

SACRAMENTO, CA 95821 )

Telephone No: 916-486-5900 FAX No: 916-486-5959

Ref No. or File No.:
Attorney for: Plaintiff : '
Insert name of Court, and Judicial District and Branch Court:
PLACER COUNTY SUPERIOR COURT
Plaintift MEADOW VISTA PROTECTION
Defendant: CHEVREAUX AGGREGATES, INC.-
PROOF OF SERVICE Hearing Date: | Time: Dept/Div: | Case Number:
' SUMMONS Mon, Nov. 20,2006 _ | 8:30AM | 3 SCV 19614,
1. Ai the time of service I was at least 18 years of age and not a pal Iy to thzs actzon

2.1 served copies of the SUMMONS; PETITION FOR WRIT OF MANDATE AND COMPLAI'NT NOTICE OF FIRST CASE
MANAGEMENT CONFERENCE

3 a Party served: CHEVREAUX AGGREGATES, INC.

b Person served: . - _ - EVA BURGER, ACCOUNTS RECEIVABLE, AUTHORIZED TO ACCEPT
] ‘ - ‘ SERVICE., White Female 59 Years Old Brown Hair, Brown Eyes 5 Feet 5 Inches
o 140 Pounds )

4 Address whei ¢ the pa;ty was served: L 890 GRASS VALLEY HIGHWAY
© . AUBURN.CA 95603

'5 I served the party: :
" a. by personal service. I personally dehvercd the documents 11sted in item 2 to the party or person authonzed to reccwa service of

- process for the party (1) on: Wed Jul 19, 2006 (2) at: 1: 10PM

7. Person Who-Served Papers: ' h Recoverable Cost Per CCP-1033.5(a)(4)(B)

~a.JASON LUND : - d. The Fee for Ser_vir‘:e-was: - $68.00
Q?QJ’ £ 2300 P Street . - e 1 am (3-)' registered California process server
PRy s % Sacramento, CA 95816 = (). Ewmployee -
'8 , (916) 498-0808 - . (ii) Registration No.: 2.002-23 .
% FAX (016)498-0817 . . () Comg: . Sarememo

) - Lat fionot [nnb “tan. Doson

3

: (v) Expiration Date: Sun, May. 04, 2008

8 I dec!a; e under penalty of per; ury lmdel the laws of the State of Calzfoz ‘nia that the fm egoing is t1 ue and conect.

) Datc:Wed, Tul. 19, 2006
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RONALD A. ZUMBRUN, SBN 32684
TIMOTHY V. KASSOUNI, SBN 142907
ANGELA C. THOMPSON, SBN 238708
THE ZUMBRUN LAW FIRM

3800 Watt Avenue, Suite 101
Sacramento, California 95821
Telephone: (916) 486-5900

Facsimile:. (916) 486-5959

Attorneys for Petitioner and Plaintiff

o

L
FILED

PLACER COUNTY
SUPERIOR COURT OF CALIFORNIA

JUL 12 2006

. JOHN MENDES
EXEQUTIVE OFFIORR & CLERK

Ey za% ez Peputy )

SUP_ERIOR COURT OF THE STATE OF CALIFORNI_A‘

COUNTY OF PLACER

MEADOW VISTA PROTECTION,
Pefitioner and Plaintiff,
V. ._
CHEVREAUX AGGREGATES, INC.;
COUNTY OF PLACER; COUNT_Y OF
PLACER PLANNING DEPARTMENT;
and DOES 1 through 50, inclusive,

| Respondents arid Defendants.

Case No.: @@V 4 ¥ 9 ”14

PETITION FOR WRIT OF MANDATE
AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF, PUBLIC NUISANCE, PRIVATE

" NUISANCE AND TRESPASS

Petitioner and plaintiff Meadoleista"Prote:c'tion hereby alleges as follows:

INTRODUCTION

1. Petitioner and plaintiff Meadqw Vista Protection (MVP) brings this action against

respondents and defendants County of Placer and County of Placer Planning Department

(together County) to compel the Co_un‘ty to engage in a thorough factual and legal inquiry as to

the validity and ‘sclopé' of entitlements held by defendant Chevreaux Aggregates, Inc. (Chevreaux)

and to enforce the relevant permit conditions and County ordinances regarding the same.

2. In addition, petitioner and plaintiff Brings fhis action against defendant Chevreaux to

enjoin Chevreaux from conducting operations in violation of its use permits and County

Petition for Writ of Mandate and Complaint for Declaratory and
Injunctive Relief, Public Nuisance, Private Nuisance, and Trespass
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ordinances and to seek damages for public nuisance, private nuisance and trespass resultihg from
previous and continuing violations.. |

3," MVP is a local grass roots organization comprised of residents of the unincorperated
Placer County commumty of Meadow Vrsta California, and the surroundlng area, as well as
nonresident supporters. MVP was organized in 2005 for the purpose of protecting the interests

of its members from activities proposed or oonducted in the area that would pose an adverse risk

|l to the health, safety and welfare of Meadow Vista res1dents '

4. Chevreaux currently ,.operates a quarry at its site in Meadow Vista, California,
pursuant to a conditional use permit issued in 1965. Upon information and Belief, Chevreaux is
cutrently conducting surface mining outside the boundaries atithorized by that permit. In

additiorr the output of the quarry currently exceeds that anticipated at the permit’s issuance.

Also upon 1nformat10n and behef Chevreaux i is in v101atron of cond1t1ons regardmg blastmg,

protectmn of water quality, and dust mltrgatron at the. quarry 31te ‘

| 5. Chevreaux also currently operates a concrete batch plant at its quarry site; pursuant to
a conditiorral use permit issued in 1994.‘ Both the Qﬁarry operatierr and the concrete plant |
adversely impact the Meatiow Vista community through excessive noise, dust, pollution and
heavy truck traffic. | | o ' |

6. Chevreaux has recently obtained an air pollution permit to begin operation of an

‘asphalt plant under a conditional use perrnit issued in 1972 This conditional use permit was

either never 1mp1emented or has lapsed due to many years of nonuse, making the operation of
such a plant illegal. Moreover, Chevreaux 1ntends to posmon the new asphalt plant 1,000 feet
away from the site originally permitted in 1972 and has not apphed for anew permit for this
material deviation from the original permit.

7. In Septernber2005 , legal counsel for MVP sent a letter to Deputy County Counsel

Scott Firﬂey outlining MVP’s concerns regarding Chevreaux’s 1972 permit and requesting a

specific determination of whether the proposed-asphalt plant was still a r)ennissible use. The -
County never respended to this letter in writing, but in a telephone call to MVP’s legal counsel,

indicated that no ‘action would be taken on the letter.

-2
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8. Meanwhtle Chevreaux has continued multrple operations in violation of its
appheable permits and attendant permit cond1t10ns resultmg in substantial and continuing injury
to the residents of Meadow Vista, MVP, and its members.

9. Therefore, petitioner and plaintiff MVP seeks a writ of mandate directing the County

to evaluate the scope of Chevreaux’s use permit LD-1030 and to enforce the relevant permit '

- conditions and County ordinances regarding the same or, in the alternative, a declaratory

1l judgment that Chéyreaux is not properly operating within LD-1’03 0; a declaratory judgment that

the conditional use permit issued in 1972 is no longer valid and that Chevreaux has no vested
right to operate an asphalt plant in Meadow Vista; injunctive relief preventing Chevreaux from _
further violations of the applicable use permits and County code provlsions; darnages for puhlic
and private nuisance and trespass; and attorneys’ fees, among other requested relief as set forth in
the prayer. | | 4 | | | | |
| | PARTIES |

- 10. Petitioner and pla1nt1ff Meadow Vista Protection is a California nonprofit
corporation, organlzed and existing by virtue of the laws of the State of Cahfornta with 1ts
pnnorpal place of business in Placer County, Cahforma

11. Defendant Chevreaux Aggregates Inc.,isa Cahfornla for-proﬁt corporation, -
orgamzed and ex1st1ng by virtue of the laws of the State of Cahforma with 1ts principal place of
business in Placer County, California. '

12. Respondent and defendant County of Placer is a political subdivision of the State of |
California. _ _

13. Respondent and defendant County of Placer Planming Department (Planning
lDepar‘tment) is responsible for the regulation and enforcement of all zoning and planning matters
within the County' | |

14. MVP is ignorant of the true names and capacities of respondents and defendants
named as DOES 1 through 50 and therefore sues said respondents and defendants by such
ﬁct1t1ous names. Petitioner and plaintiff will amend this petition and complamt to allege the true

names of DOES l through 50 when they are ascertamed. Pet1t1oner and plamtrff is informed and

-3- v '
Petition for Writ of Mandate and Cormplaint for Declaratory and .
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believes that each of the ﬁotitiou_sty named reépondents and defendants is responsibl‘e in some
oapacityfor the acts and events ‘élllcged herein or is an indispensable pérty thereté. :

15. MVP is informed and believes, and based thereon alleges, that at v'all times
mentioned herein respondents and defendants, and.each of them, were acting t)n their own behalf,
in concert with each other, and concurrently as the agents, servants, or employees of the

r_emaining resporidents and defendants, and of each other, in-committing the acts alleged and :

were acting within the course and scope of théir authority as such agents, servants or employees.

JURISDICTION AND VENUE

16. Jurisdiction of this Court is invoked pursuant to Code of Civil Procedure section
1085. This compléint’s. request for injunctive relief is aﬁthorized by Code t)f Civil Pfécédure
section 526 énd the reQuest fot d‘eclaratory relief by Code of Civii f’rocedure section 1060.
Venue in the County of Placer.is appropriate, as it is the res1dence of all defendants. |

STATEMENT OF FACTS

(Gravel Oberation) .
17. Chevreaux commenced an in-stream sand and graveI dredgmg and processing
operatmn (Gravel Operatlon) n the Bear Rwer near Lake Comb1e in or-about 1947.
| (Quarry Operatlon) | | |
18, In 1965 an Edward Pruss (Pruss) applied for and obtained oondmonal use perm1t :
(CUP) LD-1030 to commence a surface mining and processmg operanon on-APNs 72-020- 01
and 72-030-01 (the Quarry). (Attached hereto as Exhibit 1 is LD-1 030, incorporated herein b_y. ‘

reference.) The County’s records for LD-103 0, including the minutes of the public hearing by

- the Zoning Administrator; give no indication that surface mining activities had occurred at thé.

. Quarry prior to the issuance of LD- 1030‘

19. LD 1030 was subject to s1x cond1t10ns of approval with which Pruss was required to
comply These condltlons included restrictions ofn blastmg, water quality control requirements
and dust mitigation requirements. In addition, LD- 1030 was approved on the understanding that
the number of trucks leaving and entering the site Would nt>t exceed 20 per day. (Attached hereto

as Exhibit 2 are the Minutes from the 1965 hearing, incorporated herein by reference. )
-4-
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_ 20. Chevreaux acquired the Quarry sometime between 1965 and 1971. Allrights and

obligations nnder LD-1030 were transferred to Chevreaux upon the acquisition of the Quarry.

21. Oninformation and belieﬂ Chevreaux is mining outside the boundaries of LD-1030.
Also on information and belief, Chevreaux is not complying with the conditions regarding
blasting, water quality and dust mitigation. Current production'at the Quarry is in the hundreds
of truckloads per-day range, which far exceeds the 20 trucks per-day figure represented at
issuance of the CUP. ‘ o

_‘ (Asphalt Operation)
22. In 1971, Chevreaux sought and obtained a CUP (LDA-691) to purportedly

| “reinstall” an asphalt batch plant' (the Asphalt Plant) at the Gravel Operation. Even though

Chevreaux had purporte_dly operated an asphalt batch plant at the Gravel Operation on an
“intermittent” basis in years prior to 1971, the County deterrnined thata CU?"Was .necessary for -
this acttv'ity. | . ' | o .
| _ 23. In 1972, Chevreaux obtained a different CUP (LDA-78 6) to authorize the perrnanentv :

relocation of the Asphalt Plant from the Gravel Operation to a canyon area located on APN 72-

030-01 (a separate parcel), a point approximately 600 feet aWay. (Attached hereto as Exhibit 3 is-

LDA-786, incorporated herein hy reference.) By its express terms,.LDA-786 allowed only one

asphalt plant to be-operational at.any given time; i.e., the new perrnit was for relocation of the

previously perrnitteti plant, not for a new plant. .
(Concrete Operatlon)

24. In 1988, Chevreaux sought a permit (CUP 1199) to operate a portable concrete batch

' plant (the Concrete Plant) at the Gravel Operation but withdrew the application in early 1989 in .

the face of oppos1t10n from local residents and demands that an environmental impact report

(EIR) be prepared for the proj ect

25.. In 1993, Chevreaux reapphed for a permit to operate a portable concrete batch plant
Again there was significant opposition from Meadow Vista residents. County staff made several
requests to Chevreaux for additional information, ultimately detern'rining that an EIR was

required. In early 1994, Chevreaux filed an appealobj ecting to the EIR requirement.
-5-
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26. The Planning Department held a hearing on April 28, 1994 and granted Chevreaux’s
appeal. The Planning Department directed planning staff to iarepare a rlegativeh declaration for
the project. Chevreaux then applied for CUP 1772 for the Concrete Plant. (Attached hereto as
Exhibit 4 is CUP 1772, incorporated herein by reference ) A public hearing was held on June 23,
1994 but Planmng Department ﬁles do not contain mmutes or any other 1nformat1on regarding
what transplred at the hearing, The apphcatlon was ultimately granted and CUP 1772 went into
effect on June 24, 1994, |

4 (Problems with Use Permrts)

27 At the time Cheveraux received its CUP for the Asphalt Plant the Placer County
Code prov1ded fhat a conditional use permit must be 1mplemented within two years of its
issuance or it expires and becomes void. Upon 1nformat1on and belief, Chevreaux never properly
unplemented LDA-786 within the first two years of its 1ssuance .

28 The current Placer County Code (Whlch became effectrve in 1995) also prov1des that
a cond1t10na11y permitted use which is discontinued fer more than 12 consecutive months causes
the permit to lapse. (Piaeer Ceurlty Code 17.58.160 B.2. b. and B.3.) The use nray not resume
until a new CUP is obtamed and the applicant comphes Wrth all conditions. |

29 On 1nformat10n and belief, no asphalt plant was operated from 1976 through 2001 or
from 2002 through the present Furthermore, aerial photo graphs of the site ﬁom 1998 and 1999 -

confirm that no asphalt plant was present or operative during those years. (Attached hereto as

Exhibit 5 are aérial photographs, incorporated herein by reference.)

30. In October 2004, Chevreaux applied to the Air Pollution Control District (APCD) ,
for an Authonty to Construct/Temporary Permit to Operate an asphalt plant. Chevreaux’s
operatlon was to generate approxunately 40,000 tons of asphalt per quarter. The APCD granted '
this’ apphcatlon and issued the requested permit.

31. InJanuary of 2005, Teichert Aggregates (Telchert) also applied for an asphalt plant
permit from the APCD for the Chevreaux site, pursuant to a coniract with CalTrans to repair a

nearby section of Interstate 80. The Teichert operation was to'rnanufacture approximately'

-6-
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213,000 tons ef asphalt per quarter and weuld involve continuous truoking into and out of the
plant between the hours‘ of 7:00 p.m. and 5:00 a.m.

32. Due to the detrlmental noise, health and environmental effeets of such a massive
‘operation, the Meadow Vista arca reeidents raised objections to the operation of the Tei chefl
asphalt plant. In the face of local opposition and due to the questionablé validity of LDA-786,
Teichert eventually abandoned its intent to use lhe Chevreaux site, deciding instead to import

asphalt for the project from elsewhere in California. Teichert withdrew its APCD application in .

‘April 2005, so a permit was never issued. -

33. Chevreaux’s 2004 APCD permit was scheduled to expire in June 2005, but
Chevreaux requested, and was granted, a one-year extension until June 30,-2006. _

,34; Nevertheless, in April 2006, Chevreaux applied for, and received; another APCD
permit to operate a p_ortable.Asphalt Plant. Currently, Chevreaux is amassing the equipment
necessary to begin operation of the plant' and could begin producing asphalt in a matter of days.

35. The 2004, 2005, ’and-2006 Chevreaﬁx and Teichert applications all deslgnate the
Asphalt Plant as a “new” plant to be relocated more than 1 ,000 feet from the ongmal site |
permitted by LDA-786. (Attached hereto as Exhibit 6 are the maps attached to the three APCD

applications, 1ncorporated herein by reference ) The new 31te is1 OOO feet closer to nearby

‘homes and schools i Meadow V1sta Chevreaux does not have, and has not apphed for a CUP

to move the Asphalt Plant to th1s new location.
36. The Meadow Vista Municipal Advisory Council MAC) sent a letter to the Board on

April 12, 2005 formally requesting the Board to direct the Planning Department to "initiate
public llearings to determine the Validity and scope of Chevreaux's permit LDA-[786]."
However, the Board issued no sucll directive, or at least no such‘ hearing was ever held by the
Planning Denar“cment. | | | |

37, Members .of MVP an_cl residents of Meadow Vista have repeatedly requested that the
Planning Department evaluate Chevreanx’s entitlements to the Asphalt Plant and the Quarry and
enforce the perrnit conditions and Placer County Code provisions of which Chevreaux is in

violation. Legal counsel for MVP sent a comprehensive report and request for action to the
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County in September 2005. However, theCounty has taken no action to investigate Chevreaux’s
use permits or enforce the conditions of those permits. To"th'e contrary, at a MAC meeting on
June 1, 2006, Michael Johnson, the current Placer County Planmng Director, stated
unequlvocally, “[LDA-786] will never lapse

FIRST CAUSE OF ACTION

(Mandate - Quarry Operatlon)

38. Petitioner and plaintiff hereby 1ncorporates by reference the allegatrons of

| paragraphs 1 through 37 as though fully set forth herein.

39. Respondent and defendant Planning Department is the agency respons1ble for .
approvmg development projects within the County and for enforcrng the zoning provisions of the -
Placer County Code against Vlolators -

40. Desp1te requests from MVP, the Planmng Department has failed or refused to take

any action to 1nvest1gate or to enforce Chevreaux ] comphanoe with the cond1t1ons of LD- 1030

ot its adherence to the boundanes 1mposed by LD-1030. Suehreﬁlsal to actisa vrolatlon of the' |

duties of respondent and defendant Planning Department as defined in Placer County Code

17.60.020.

A1, Review of administrative refusals to act'under Code of Civil Procedure section 1085
'extends to refusalsrto perfo'rm..a duty‘reSulting from an ot"ﬁce, trust or station. The Planning :
Department has refused to perform ‘the duties.attendant to its ofﬁce,’ as the represeritatiye and
agent of the residents of the County of Placer. |

WHEREFORE, petruoner and p1a1nt1ff prays for Judgment against respondents and
defendants as hereinafter set forth.

SECOND CAUSE OF ACTION

(Declaratory Relief — Quarry Operation)
42, Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through 41 and paragraphs 46 through 63 as though fully set forth herein.
43, An actual controversy has arisen and now exists between MVP and defendant

Chevreaux regardmg Chevreaux’s Quarry operation. Petrtloner and plaintiff MVP contends that

. -8-
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defendant Chevreaux is eurface mining outside the boundaries approved by its conditional use
permit LD-1030. In addition, petitioner and plaintiff contends that the curreht output of the
Qnarry operation exceeds that allowed by LD-1 030, based on representations inade by Pruss at
the hearing on theCUP. Petitioner and plaintiff also contends that Chevreaux is not in
compliance with the conditions of LD-1030 regarding blasting, water quality control and dust
mitigation at the site. Defendant Chevreaux maintains that its current operations and output at
the Quarry are completel}t compliant with the terms and conditions of LD-1030. |

44, No adequaterernedy, except as set forth in the Prayer herein, exists by which the
rights of the parties heretofore may be deterniined..

45, Petitioner.and plaintifftherefore prays for a judicial determination of its rights and

Chevreaux’s duties in cormection with the operatlons listed herein ‘ |
| WHEREFORE petitioner and plaintiff prays for Judgment agamst defendant Chevreaux
as hereinafter set forth. ' ‘ |

THIRD CAUSE OF ACTION

(Declaratory Relief - Asphalt Operation)
46. Petitioner and plalntiff hereby incorporates by reference the allegations of
paragraphs 1 th;rough 45 and paragraphs 50 through 63 as though fully set forth herein

417, An actual oontroversy has. .arisen and now ex1sts between MVP and defendant

Chevreaux regarding Chevreaux’s Asphalt Plant operation Petitioner and plaintiff : MVP'

| contends that defendant Chevreaux’s permit LDA-786 has lapsed due to long periods of nonuse.

Alternatwely, MVP conteénds that the relocation of the plant 1 OOO feet from the originally

permitted siteis a 1nater1aldev1at10n tequiring Chevreaux to apply for‘ anew CUP. Defendant

' Chevreaux maintains that its rights to the Asphalt Plant are vested and the new plant site is

within the parameters of LDA-786.
48. No adequate remedy, except as set forth in the Prayer herein, exists by which the =
rights of the parties heretofore may be determined. ‘ |

49, Petitioner and plaintiff therefore prays for a judicial determination of its rights and

- Chevreaux’s duties in connection with the operations listed herein.
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- WHEREFORE, petitioner and plaintiff prays for judgment against defendant Chevreaux

as hex_“einafter set forth.

FOURTH CAUSE OF AVCTION
‘ | (Injunction)

50. Petitioner and plaintiff hereby incmpprates by refereﬁce the allegations of
paragraphs 1 through 49 and paragréphs 53 fhrough 63 as though fully :s.et forth herein.

51. Theactions of defendént Chevreaux in mining outside fhe boundaries permitted by
LD-103 O,. in failing to aEide by the conditions iminoséd by LD-1030, and _in operating an asphélt |
plan’c in violation of LDA-786-will cause aﬁd have caused irreparable injury and harm to MVP
members and other Meadow Vista residents. With its recently obtéined APCD pérmit,
Chevreaux has been amassing equipment necessary to begin production of ééphalt and could
begin producing asphalt at ény time. Pet{tioner'and plaintiff therefore seeks temporary,
p_relimiﬁaﬁry and permanent injuﬁctiVe relief .e_ﬁj oirﬁng defendant Chevreaux from further
viblating its“cbndi}ﬁonal use permits and their conditions and from opératihg an asphalt piant_ at
.any site on its property. o | |

52. No adequéte remedy, except as set forth in the Prayer herein, exists by which the

rights of the parties heretofore may be determined. _

WHEREFORE, petitioner and plaintiff prays for judgment against defendant Chevreaux
as hereinafter set forth. ' | | |

~* FIFTH CAUSE OF ACTION |

 (Public Nuisance) |
53, Pétitioner and plaintiff hereby incorporates by reference the allegations of "
péragraphs 1 through 52 and paragraphs 57 through 63 as though fully set forth hgfein.

'5_4. ‘Defendant ,Chevreaux’s blasting activities at the Quarry cause excessive noise and
ground vibrations on and néar the property of nearby residents, inbluding members of MVP,
Chevreaux’s failure to mitigate duét from its Quarry and Concréte Plant excessively |
compfomiseé the air quality in and around Meadow Vista, The combined opetations cause

hundreds of truckloads to leave and eriter the site every day at all hours,v resulting in traffic

. -10 -
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congestion and speeding in this rural community, excessive wear and tear on local taxpayer-
maintained roads, air brake and engine noise, dqst polluﬁon, significant air pollution from'.diesel
fuel, and Iittering of garbage on private property by Chevreaux’s truck drivers. In so doing,
defendant Chevreaux has interfered with the comfortable enjoyment arld. use of MVP members’
propert'y.' ‘

55. Moreover; by operating outside the scope of its use permits, Chevreaux’s operertiens_
constitute a contlnumg nuisance that i isa separate offense every day. |

56. This interference with the property nghts of MVP members is ongoing and
continuousm_ nature and affects the entire Meadow Vista community of property owners. As
such; these acfivities ceristitute a pubiic nuisance. The publie_ nuisance nevertheless is uniquely
1n_]unous to each individual member of MVP. | |

WHEREFORE petrtroner and plamtlff prays for Judgment agamst defendant Chevreaux
as heremafter set forth.

SIXTH CAUSE OF ACTION

| (Private Nuisance)
57. Petitioner and plaintiff hereby incorporates by reference the allegations of
paragraphs 1 through. 56 arld paragraphs 60 through 63 as ’rhough fully set forth herein. |
58. Defenderif Chevreaux’s blasting activities at.t_he'Quarry cause excessive noise and

ground vibrations on and near the property of nearby residents, including members of MVP.

Chevreaux’s failure to _mi.tigélte dust from its Quarry and Concrete Plant excessively

'compromises the air quality in and around Meadow Vista. The combined operations cause

hundreds of truckloads to leave and entér the site every day at all hours, resulting in trafﬁc '

“congestion and speeding in this rural community, excessive wear and tear on local taxpayer-

maintained rogds; air brake and engine noise, dust pollution, significant air pollution from diesel
fuel, and littering of garbage on private property by Chevreaux’s truck drivers. In so doing,
defendant Chevreaux has interfered with the comfortable enjoyment and use of MVP members’

property.

~11-
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59, This interference with the property rights of MVP n1e1nbers is ongoing and
continuous in nature and uniquely affects the property interests of each member of MVP. As
such, these activities constitute a private nuisance. Each individual 1ne1nber of MVP is
s1ngularly mJured by this nuisance. | .

WHEREFORE petitioner and plamttff prays for Judgment agamst defendant Chev1 eaux '

as hereinafter set forth.

SEVENTH CAUSE OF ACTION
| (Trespass)
60. Petitioner and plaintiff hereby incorporates by reference the allegations of
Paragraphs 1 through 59 as though fully set forth herem

61 Defendant Chevreaux owes a duty o p1a1nt1ff and petitioner. MVP s members to

_refram from unlawfully 1nterfer1ng W1th the1r nghts of possess1on access and use of thelr

property

62. Chevreaux’s failure to mitigate dust from its Quarry and Concrete Plant has eaused
dust and silt to encroach and settle on MVP members’ property. Furthermore, the 11tter1ng of
garbage on private property by Chevreaux’s truck drivers is also an encroachment onto the
pnvate property of MVP rnemb ers. |

63. This conduct by defendant Ch_ev_reaux constitutes trespass and an unlawfut

interference with MVP members’ possession; access and use of their property and has

proximately caused injury to said property as alleged herein, including but not limited to

diminution in value. _
WHEREFORE, petitioner and. plaintiff prays for judgment against defendant Chevreaux -
as hereinafter set forth.
. PRAYER
WHEREFORE, petitioner and plaintiff prays for judgment againist 1*espondents and -

defendants as follows:
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1. asto the First Cause of Action (Mandate — Quarry Operetion),
a. that' a peremptory writ of mendate issue, under Code of Civil Procedure
sections 1085-and 1087, directed to respondents and defendants County of
Placer and the County of Placer Planning Department, dnd compelling
respor_ldents and defendants to perform the duties required bsl their offices,
: linoluc.ii‘ng holding a public hearing to:
1. e\}aluate Chevreaux’s entitlements under its existing conditional use
permit LD-1030, |
ii. determine whether Che?r_eaux is operating within the boundaries of LD-
v 150, A o _ .
- i, determme whether the current volume of truck traffic from the Quarry is
penmtted under LD-1030, | | '
1iv. ; determine whether- Chevreaux is in compliance with the blasting, water
N Quality contfol and duet mitigation conditions of ifs- conditional use permit,
V. sanction Chevreaux for Vioiatiohs of Piaeer ‘County Code provisions and
| condltlons of its permit,
~ vi. modify or revoke sa1d use permit in accordance with the prov151ons of
~ Placer County Code 17.62.170, and E | .
vii. enjoin Chevreaux from further violating pro;visions' of its ese permit and/or |-
the Placer County Code; and - |
b that petitioner and plaintiff recover ifs costs in this action, including attorneys’
. fees | | |
| 2. asto the Second Cause of Action (Deolaratory Rehef Quarry Operation), in the -
altematlve to issuance of a writ of mandate for declaratory judgment that:
a. LD 1030 restncts surface mining to the area(s) and parcel(s) dehneated in the
CUP application and Chevreaux is, and has been, mining outside of those

boundaries, : : _ .
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b.  LD-1030 limits the Quarry to generating no more than 20 truckloads per day
~ and Chevreaux consistently generates signiﬁ.cantly more volurne and traffic
than 20 trnckloads per day, and ‘
¢.  LD-1030imposes conditions on blasting; water quality contro] and dust
N mitigation and lChevreaux is not. in eompliance with these conditions;
'3, astothe Third Cause of Action (Declaratory Relief — Asphalt Operation), for
declaratory judgment that : ' | |
‘2. LDA 786 was never implemented after issuance as requrred by the Placer
: County Code and is therefore void or, in the alternatrye,
h. LDA—786 has lapsed due to nonuse and pursuant to the provisions of Placer
County Code, | |
- ¢.  Chevreaux does not have any nght under LDA 786 to operate an asphalt plant |
at the site, and - ‘
d. - No asphalt plant shall be perrmtted to operate at the site at any time in the
future unless a new CUP apphcatron is filed and a new hearing held;

4.  asto the Fourth Cause of Action (InJunctron) for temporary, prehrnrnary and

permanent 1nJunctrve rehef enj 01n1ng defendant Chevreaux from:
| a. surface mlnlng outsrde the boundaries of LD-1-030 and violating conditions. |
attendant to that permit, and | | |
~b..  constructing, maintaining or otherwise operating an asphalt plant at any site
| on the property; ' | _'

5. . astothe Fifth Cause of Action (Public Nuisanoe)'and the Sixth Cause of Action
(Private Nuisaneej; for an award of damages to be proven at trial against defendant Chevreaux
Aggregates, Ine., according to proof; additionally, petitioner and plaintiff seeks abatement of any
contlnued nursance | . | ‘ |

6. asto the Seventh Cause of Actlon (Trespass) for 1njunct1ve relief and damages

against defendant Chevreaux
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7.  for costs and expenses of suit, inchiding those authorized by Code of Civil
Procedure section 1021.5, including expéxt-witness fees and reasonable attorneys’ fees; and for
such other and further relief as the Court deems just and proper.

DATED: July 11, 2006.
| Respectfully submitted,
RONALD A. ZUMBRUN
TIMOTHY V. KASSOUNI

ANGELA C. THOMPSON
THE ZUMBRUN LAW FIRM

By W@mﬂ@w
: ANGELA C. THOMPSO

~ Attorneys for Petitioner and Plaintiff
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VERIFICATION

‘I, Jetf Evans, declare that I am the President of Meadow Vista,Protection', plaintiffand _
petitioner in the above-entitled action. I have read the foregoing Petition for Writ of Mandate.
and Complaint for Declaratory and Injunctive Relief, Public Nuisance, Private Nuisance and
Trespass and know its contents. The mattefs stated therein in suppdrt of the First Cause of
Actton (Writ of Mandate) are true of my own knowledge and belief except as to those matters
stated on 1nformat1on and behef and as to those matters, I believe them to be true. If called upon
to do so, I could competently testify to all matters stated herein. . ’

. I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and cetrect and that tlns verification was executed this 10th day of July, 2006,

at Sacramento, California.

EVANS

\M
B

’ —.l.'.'

Verification -
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URSUANT TO POL'  OF BOARD OF SUPERVISORS, ANNING DEPARTMENT
m(mm'r ACCEPT APPLICATIONS ON TAX DELINQUENY SROPERTY

[
/\ omm coum ‘ ot
PLACER COUNTY PLANNING. DEPARTMENT
County Adginintgg‘t_:ivg %enter, Auburn
Z : Telephone: -885-7711, Ext. 221 /
SEFha /030 L Pevag. S BER :
" NOTICE -~ ALL APPLICANTS ) © Permlt No. Lp4-5¢¢"
Conditlonal Use Permlt im: Date File 7o
= Subject -to designated conditions Hearing Date "5 -2y .>a
'~ Granted for apecifie purpose o . Hearing JurisH’IctE}{on 2
~ Granted for lLimited time (gee reverge) )
A " CONDITTONAL USE PERMIT -
Full Name of Applicant o mpiveeame __ Telephone_ggs.371¢

-Address of Applicant 90 Grans Vallsw Highway Town_py,

. v Z1p Code QpAm =
Name of Property Owne :

1. SWOEL Toe: Chevreahy Telephone 8853714
Address of Property-Owner. LY : T Town . .
L e e T 71p W_e 05503
© Propei‘ty Zoned: ‘R . : T T ———
Proposed ‘Development (Describe Tally)immhalL fioncrete Plant - ,

- 'Method of- 'Séwage":Dispggal;LPortable toilets

Asgeanor's Parcel . Notssw 2,(]%?_0] & 72-020-MF_ <6512y ‘
Gengrell}.:Logat:kon;'-b:.ﬁ-j-'l’;opert 1371B) - pregsnt Gheyreany Grayel 21 ant &
uarry Plant_ind " Planes Cohnty Dump Mepdow Vista (al :

" PLEASE "SUBMIT WELL-DETATLED' PLOT PLAN
B ) ' See Reverse) -
$25,00 Filing Fee - C
Recelpt No. ey
Received by:: ) —

Placer County Plamning Department i ature of Applicant”

e o o e e s oy i o

* Date oF Act‘iozi""{'s.-2'5'-'?/2 : . >

TXRXXX " ‘Approved. " ‘Deried
) Suxmné_tz'y: I L '

. . SUBUECT. TD ATTACHED CONDILTIONS ;-

~HUNE B TR 2 CTHOMBS B M HAAN, 0NN ADMINISTRATOR,...BLACER: CO.,
: (FOR USE AFITR PUBLIC HEARING) :

* "I *Hdve ‘Tedd ‘the above conditfons and will vcompvlly.

return 1 Signed,copj) .
L PN ) Signature of Applicant
| -Indéfirite ‘pertda "~£.u:;t:0m£l’tic=affl-.y expire one ¢))
“Igsuarice if mot exerclsed by that time, '
See Bubchaptexr 30, Section 1208(2) Placex County Code, 1967. -




LDA-786, CONDITIONAL USE PERMIT, JOB CHBVRBAUX

jondltions Uf»u'pprov-nl s recoﬁmanded byv the Development Review Committee
and as mmended at the Zoning Adminlstrator hearing on May 25, 1972,

L., This is to be a permenent location for an nsphalt batch plant.

2. Pr'ovide adequate emission control to muet'.requireme‘nts of the
Air Pollution Control District (APCD)

A)  Bmissions not to exceed 0.3 GM/PTS or Ringeln\;mn

smoke dnsity luws of county APCD and State Health and Safety .
Codes. e '

3. All equipment ‘that sends emissions into the atmosphere must
register with the "APCD, .

4. Bubmit plans of proposed plant, showing in detail all emission
control equipment and its expected efficiency. - Plans to be approved by
APCDh Prior to. geration, v : -

5." There shall be no direct discharge of wash water,

or other water from the propesed operation to the Bear Riv
tributaries., - : : :

scrubber water
er or its

© 6. E:ccéve.tion for aggregate shall .not cause an increase in the
“urbidity of the Bear River, :

. 7. Apply to the State Water Quality Control Boﬁrd, Central Valley -
Region, for discharge requirements, should there be any, . :
: B .,Con}.ﬁine‘ all fzauling operations to the f'ollpwing-roads:

INE lCombi_e.Rna.d o o . .. S .
B) Placer Hills Road : < . '

9, Applicant to cooperate in maintaining the surface of the hauling
route ‘during the period of hauling on Combie Road only ‘and shall periodi-
cally. repair damage caused to raods by hauling. E ;

NDTE: Placer Hills - Road is designed and constructed 'fozj the
appropriate traffic index to accommodate this type of hanling operation;
hbwever, Combie Road is not, : : ‘

10, Dike shall be comstructed around the liguid asphalt
to the =mtisfaction of the Department of Public Works, ‘

¢ 11, Water
requirements.

storage tank

and .sewerage to comply with County Health Department

AU IGBYY, Thieraihirikl bq“only ‘one plant in operaﬁion. If ‘the plant gra.ntéd
“ader LDA-69T is reopened, the sacond plant will be closed, .

- ADVISORY COMMENT:

The Department of Puhlic Works recognizes that it would be desirable
to widen the shoulder on Combie Road At certain locations because of the
pedestrian and equestrian traffic, with the increased hauling, and
especially ‘the intensive hanling of ‘zsphalt matsrial which will occur during
the next two or thres years becauss of ‘censtruction on Interstate 80.
Request concurrence in writing by the applicant and the county and the
‘applicant work together in an attempt to resolve this condition, thus
meking it safer for the pedestrian and equestrian traffic,
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T "..... - 4 ' = - I/r( o ‘.l == ‘-’_. ‘ . | Dé/// '
HEZENI . PLACER COUNTY PLANNING DEPA RTMENT
11414 “B" Avénue, Auburn, CA 95603

(916) 889-7470 FAK gg,;g(}éaas) 7499
JUL 7 1994

R : ' Bk Ve , .
' SRR SR M . )
‘ ‘ .l . ‘ . = . 4 . ‘
o ' T R . ENVIRONMENTAL HEag 1y

SUPPLEMENTAL ENTITLEMENT DETAYL.
;CONDITIONAL USE PERMIT

" || Required maps: (see insnngﬁoné) Required applications: 4 | Filing fee: $ |8& d .06
J File # CUP- éZ 7o' Hearing Date 4P 2 Receipt # {3640

- TO BE COMFLETED BY THE APPL]CANT

oo Project Name _.__Concrete Bateh Plant
2. Applicant Joe Chevreaux -

Project Description _Add a portable concrete batch plant to the existing aravel

) S and quarry operation ih Meadow Vista. Plant will operate s set forth in

* EIAQ-3059, dated February 1, 1994.

PLEASE SUBMIT WELL DETAILED PLOT PLAN (se;i'}mﬁi?ls for requirerents)
g Ordifiance—~Sectign 1636.2 '
o e 7

4 Applicable County Code section requiring C.U.P. __ Zon:

' . R . R L : o aureopri:]ican; '

_BASIS FOR GRANTING CONDITIONAL USE PERMITS

"Conditional Use Permits can be approvcd by the County if certam ﬁndmgs are made. Sections 1201 of
{ the Placer County Code, Chapter 30, states that Conditional Use Permits can be approved if it is found
that the proposed project wilt not be detrimental to the health, safety, peace, morals, comfort, and

I general welfare of persons residing o working in the nexghborhood of such use, or be detrimental or
m_)uuous to the arez or to the general welfare of the County

‘DATE OF HEARING BODYSACTION June 23, 1994 S :
Approved _X _ Denied Summaxy/Condmons of approval: 'The Planning commission
dpprcved this project subject to the attached list of 21 conditians apd
modified findings as follows:

1. That the use proposed herein constitutes an appropriate addltlonal or
’_ accessory use to the currently pre-existing usei and -

2. " That this CUP will likely result in fewer trip ends by transporc;ng
trucks on Hwy 49 and Placer Hills Roadjy end(see attached)

— . . Tl Jra i, D

PERMITS GRANTED FOR AN XNDEFINTI‘E PERIOD AUTOMAT]CALLY EXPIRE ONE YEAR AFTER
' DATE OF ISSUANCE IF NOT EXERCISED BY THAT TIME. (See Subchapler 30, Subsec(mn 1208(a)(1) of
the Placer Couniy Code.) ) )

FOR USE AFTER PUBLIC HEARING
1 have read the above/attached conditions and will comply
#++PLEASE RETURN ONE SIGNED COPY**

‘ . . o ' ' o ~ Signature of Applicém

PAGE ONE OF THO.
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CONDITIONAL USE PERMIT FINDINGS - CONTINUED-

3. This pr‘oj:act will not be detrimental to the -heaith, safety, or géneral welfare of those’

working/residing in the area.

NEGATIVE DECLARATION - FINDINGS -

The Negative Declaration ‘(EIAQ-3059) gatisfies the reguirements of CEQA for this
project and i§, therefore, approved. It has been considered and found adequate in
addressing the environmental impacts and mitigations for the project prior to its approval. '
The project with the conditions of approval to be attached to the Conditional Use Permit,

"will not have a significant effect on the environment. In making this finding, the
Planning Commission specifically acknowledges that the preliminary findings in the initial
study have been considered and the conclusions overturned where that initial study
indicated that the project may have a significant adverse impact on the environment.



CONDITIONS OF APPROVAL - CONDITIONAL USE PERMIT - JOE CHEVREAUX.

BATCH PLANT (CUP-1772) '

- THE FOLLOWING CONDITIONS SHALL BE SATISFIED BY THE APPLICANT, OR
AN AUTHORIZED AGENT. THE SATISFACTORY COMPLETION OF THESE .

REQUIREMENTS SHALL BE DETERMINED BY THE DEVELOPMENT REVIEW
COMMITTEE (DRC), COUNTY SURVEYOR, AND/OR THE . PLANNING
COMMISSION. . .. . )

The project consists of adding a concrete batch plant to the existing gravel/quarry
operation to allow a 2-plant (Auburn Hwy 49 site plus Meadow Vista gravel plant site) concrete
delivery system owned by the Same operator, and serving market areas "A" and "B", as depicted

in the environmental teview submittals. Concrete truck washing will be done on-site and the

drainage from this activity will go to ponds provided for that purpose.

The following Standard Conditions #ip22 (pw7), mc12 (pw44), ehl3 (eh21), and ehl17

(eh26). apply to this project as printed in Volume 3, Number 1, dated May 24, 1994,
- A)  Provide the DPW with a letter from the appropriate fire protection district

- describing conditions under which service will be provided to this project. Said letter shall be
~ provided prior to the approval of Improvement Plans, and a fire protection district

representative’s signature shall be provided on the plans.

B This project is located within a "State Responsibility Area” and, as such, is subject -
to fire protection regulations established by the State Board of Forestry. Compliance with these

regulations shall be evidenced by submittal of a letter from California Department of Forestry

(CDF) to the Department of Public Works prior to Improvement Plan approval/Building Permit

issuance. - . ) . )
C)  Prior to Building Permit approval, the applicant shall submit to the Division .of

Environmental Health, a solid waste management plan,. A plan form specifying required -

information cna be obtained in the DEH office,

‘D) Construction noise emanating from any construction activities for which a Building '_ '

Permit is required is prohibited on Sundays and Federal Holidays, and shall only occur:
: A, Monday throngh Friday, 6:00 AM to 8:00 PM; - a7

B.  Saturdays, 8:00 AM to 6:00 PM . :
. ADVISORY COMMENT: Essentially, quiet activities, which do not involve heavy

equipment or machinery, may occur 4t other times. Work occurring within an enclosed building, -
- such as a house under construction with the to0f and siding on, can occur at other times as well.,

The . Planning Director is authorized to waive the time frames based om special
circumstances, such. as adverse weather conditions. .

The applicant shall prepare and submit improvement plans, specifications and cost )

~ estimates (per Section 1T of the Land Development Manual [LDM]) to the Department of Public
Works (DPW) for review and approval. The plans shall show all conditions for the project as -

well as pertinent topogtaphical features both on- and off-site. All existing and proposed utilities
on-site and adjacent to the project shall be shown on the plans. The applicant shall pay plan
check and inspection fees. "As built" plans shall be prepared and signed by a California

Registered Civil Engineer at the applicant’s expense and shall be submitted to the DPW prior to .

acceptance by the County of site improvements,

{\11 proposed grading, drainage improvements, vegetation and tree removal shall be shown
on the improvement plans and all work shall conform to provisions of the County Grading

“Ordinance (Chapter 29, Placer County Code). Al cut/fl slopes shall be 2:1 (hoﬂzontai:vertical)

unless otherwise approved by DPW.
A winterization plan shall be provided with project improvement plans. Provide for
erosion control where roadside diainage is off of the pavement, to the satisfacion of the DPW.
Submit to the DPW a cash deposit in the amount of 110% of an approved engineer’s
estimate for winterization and permanent erosion control work prior to improvement plan
approval to guarantee protection against erosion and improper grading practices. Upon the
completion and acceptance of improvements, any unused portions of said .deposit shall be

réfunded to the project applicant or his agent.” .

JUNE, 1994 » .
' PAGE 1 OF 3




10,
11,
12.

13.

14,

T i | ' - o

If, at any time during construction, a Tield review by County personmel indicates a

. significant deviation from the proposed grading shown on the improvement plans, specifically

with regard to slope heights, siope ritios, and pad elevations and configurations, -the plans shall
be reviewed by the DRC for a determination of substantial conformance tg the approved project
prior to any farther work proceeding. Failure of the DRC to make a determination of substantial
conformance may serve as grounds for the revocation/modification of the proyect approval by the

: appropnate hearing body.

" (muom) Prepare and submit with the project improvement plans, a d_minage report (per Section
5 of the LDM) to the DPW fot review and approval. The report shall be prepared by a’

registered civil engineer and shall, at a minimum, include: A written text addressing existing
conditions, the effects of the improvements, all appropriate calculations, a watershed map,

increases in downstream flows, proposed on- and off-site improvements and drainage easements

to accommodate flows from this project. The report’ shall- address storm drainage during

construction and thereafter and shall propose "best management practice" (BMP) measures to-

reduce erosion, water quality degradation, etc. .Said BMP measures for this project shall include
minimizing drainage coneentration from impervious surfaces, comstruction management
techniques, erosion protection at culvert outfall locations and other measures as required by the

. Central Valley Water Quality Control Board.

Concrete truck washing and retention ponds shall be constructed generaliy in accordance

with the criteria described in the project EIAQ response to questions 13, 19 and 20 dated

" February 1, 1994, These ponds shall be designed to prevent patural inflow-outflow of

stormwater runoff and to fully collect and retain concrete truck wash water, Retained fines and
solids shall be removed and recycled, or disposed of, in a manner which will not impact water
quality. Final pond design and location shall be subject to the approval of DPW and the Central
Valley Regional Water Quality Contro] Board.

Waste water and stormwater runoff from the area surrounding the batch plan shall be
routed through a retention basin in order to mifiimize watérborne transport of cement products.
Overflow from this retention basin shall then be directed to a settling basin before discharge into

any other water body. The design and locatton of sa1d facility shall be Sllb_] ect to DPW review”

and approval

- This Use Permit authorizes the importation of cement and concrete additives to the site

necessary for the production of concr: ete, but: precludes ‘the importation of agg-regate from- off-site

for that purpose.

Dunng peak concrete productton and delivery periods, the permittee shall route dehvery

trucks in a manner which minimizes trips along Placer Hilis Road through Meadow Vista.

No concrete sales to outs1de yendors shall occur from this plan‘c except under emergency
or hardship eueumstances : :

Provide to DPW a will serve letter from Pacific Gas and Electnc Company prior to
improvenient plan approval,; 1nd1cahng their ability to provide service to this faclhty, and under

- Wwhat cncumstances said service will bé provided.

In the event access to Nevada County via Rutherford Road is restricted or prohibited by

actions of that jurisdiction, all affected concrete deliveties shall originate at the Highway 49

Auburn) batch plant.

Domestic water quality and quantity' shall be subject to approval by the Division of

Environmental I—Iealth

The project shall conform 10 the Place1 County General Plan Noise Element and the’
following maximum noise levels. These noise levels shall apply at the nearest res1dentm1
property lines outside of the Special Purpose Zone boundary:

A)" The concrete batch plant shall not exceed 60 dB Leg.
B) Mobile noise sources which operate at various locations.around the plant

vicinity and roadways, shall not exceed 60 dB Lda.

JUNE, "1994 4
‘ : PAGE 2 OF 3




15.

16.

17.

18, .

19.

20..

21.

JUNE, 1994
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The prO]edL hours of operaticn shall be limited to 5:30 AM to 10 P.M. during the months
of June 1 through October inclusive, except for rare occasions when emergency work is

necessary, otherwise project hours shall be 6:00 A. M. to 10:00 P.M.

Sewage disposal shall be reviewed and approved by the Division of Envxronmcntal
Health, . . :

The discharge of cement, fuels, oils, or other petroleum products, chemicals, detergents

) 3 I )
cleaners, or similar chemicalg to the surface of the ground or to drainageways on, or adjacent
to, the site is prohibited.

"Hazardous" or "Extremely Hazardous" materials listed in the California Code of
Regulations, Title 22, Sections 666580 and 66685, shall not be allowed on any premises in
guantities of 55 gallons 500 pounds, 200 cubic feet compressed gas, or more, whichever is the
lesser, without notification to the Division of Environmental Health. Submltpayment of required

fees and & Business Plan to the Division of Environmental Health Hazardous Materials Section,
for review and approval. .. -

The applicant shall insure that adequate dust controls are implemented during all phases

of project, construction and operation. Dust controls must be reviewed and approved by the
APCD prior to groundbrealung A booklet on Fugitive Dust is available from the APCD.

The project must conform to all APGD Rules and Regulations. Contact the APCD to
review any rules that may apply to specific types of projects. : ‘

The applicant has 36 months from the date of approval of this-Conditional. Use Permit
to exercise this Permit (Section 1208[ajfi], Chapter 30 PCC).

The Permit -is considered
exercised wheu the applicable conditions of approval have been met and the on-gite comstruction..
of the concrete plant has been commenced

PAGE 3 OF 3
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ASPHALT PLANT LOCATION PLAN-MAP

CHEVREAUX AGGREGATES - MEADOW VISTA OPERATION
NOFE: BLUE ARROWS SHOW STORM DRAINAGE - REV. JUNE, 2004.

LOCATION MAP
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Richard L. Crabtree (SBN#148759) . EXEMPT FROM FILING FEES
Law Offices of Richard L. Crabtree i ' PURSUANT TO- GOVERNMENT
1395 Ridgewood Drive #300 " CODE SECTION 6103
Chico, CA 95973 '

(530) 566-1111

Fax: (530) 566-9203

Attorney for County of Placer and

County of Placer Planning Department

SUPERIOR COURT OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION, Case No. SCV 19614

Petitioner/Plaintiff,
: NOTICE OF DEMURRER AND DEMURRER

vs. - ' T O PETITIONETR"' S
' PETITION/COMPLAINT '

CHEVREAUX AGGREGATES, INC.; . ‘

COUNTY OF PLACER; COUNTY OF DATE: 10/3/06

PLACER PLANNING DEPARTMENT; and TIME: 8:30 a.m.

DOES 1 through 50, inclusive, DEPT.: 3

Respondents/Defendants.

/

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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TABLE OF CONTENTS

INTRODUCTION

STATEMENT OF FACTS

ARGUMENT
A. Applicability of Demurrer to Writ Proceeding
B. Standard for Demurrer/Pleading Requirements
C. An Action Cannot Lie Against the COUNTY for
Discretionary Failure to Enforce the Law
D. ‘The Action is Time Barred
E. The Action is Barred by Petitioner’s Failure to
Exhaust Administrative Remedies
F. The Action is Barred by Petitioner’s Failure to
: Plead a Beneficial Interest in the COUNTY’S
Acts or Omissions e e e
CONCLUSION
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Richard L. Crabtree (SBN#148759)" EXEMPT FROM FILING FEES
Law Offices of Richard L. Crabtree PURSUANT TO GOVERNMENT
1395 Ridgewood Drive #300 CODE SECTION 6103
Chico, CA 95973 ‘ :

(530) 566-1111

Fax: (530) 566-9203 '

Attorney for County of Placer and

County of Placer Planning Department

SUPERIOR COURT OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION, Case No. SCV 19614

Petitioner/Plaintiff, _
NOTICE OF DEMURRER AND DEMURRER

vS. T O PETITIONER'’ S
' PETITION/COMPLAINT

CHEVREAUX AGGREGATES, INC.; '

COUNTY OF PLACER; COUNTY OF DATE: 10/3/06

PLACER PLANNING DEPARTMENT; and TIME: 8:30 a.m.

DOES 1 through 50, inclusive, DEPT. : 3

Respondents/Defendants.

/

TO ALL PARTIES AND ATTORNEYS OF RECORD IN THIS ACTION:

- PLEASE TAKE NOTICE that on October 3, 2006, at 8:30 a.m., in
Department 3 of the above Court, located at 101 Maple Street, Auburn,
California, Respondents COUNTY OF PLACER and COUNTY OF PLACER
PLANNING DEPARMENT (“the COUNTY”) will demur, and hereby do demur to
Petitioner AMEADOW  VISTA PROTECTION' S (“Petitioner”)
Petition/Complaint (“Petition”). Said demurrer will be made on the
grounds thét: an action cannot properly lie against the County for
alleged discretionary failure to enforce the law; the action_is
barred by the applicable statute of limitations; and the action is

barred by failure to exhaust adminiétrative remedies. Further, the

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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complaint does not state facts that constitute a cause of action.

This demurrer is made as to the First Cause of Action contained

in the Petition on file herein.

DEMURRER TO FIRST CAUSE OF ACTION

1. The First Cause of Action fails to state a cauée,bf action
against tﬁe COUNTY; |

.This demurrer is based on this notice of demurrer, all papers
filed in support of this demurrer, the demurrer and supporting
materials filed by Defendant Chevreaux Aggregates, Inc.
(“Chevreaux”), the records and court file herein; and on such other
oral and/or documentary evidence and érgument .as may be later

submitted in this matter.

Pursuant to Local Rule (20.3.3), on'the~afternoon of the court
day béfore each regularly scheduled lawvand motion calendar, the
court will cause to be recorded a tentative ruling on each matter on
the next day’s calendar. The tentative rulings will be available
after 12:00 noon by_telephoning a voice-mail messagé at (530) 886-
5288. The tentative ruling éhall bedome the final ruling of the

court unless a party advises all other parties and the court of a

request for oral argument. Such request shall be made by calling
(530) 889-6529 and leaving a recorded méssage with the court no later
than 4:00 p.m. on the court day preceding the hearing.

DATED: - ‘ : LAW OF : . CRABTREE
j,zﬂ@é
‘ Richard 1. Crabtree,
Attorney for County of Placer and
County of Placer Planning Department

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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MEMORANDUM OF POINTS & AUTHORITIES
I
INTRODUCTION

Respondents COUNTY OF PLACER and COUNTY OF PLACER PLANNING
DEPARTMENT (together “the COUNTY”) demur to Petitiener MEADOW VISTA
PROTECTION’s Petition/Compiaint . filed herein  (“Petition”).
Speeifically, the COUNTY demurs to ‘Petitioner’s first cause- ef
action, a mandamus claim.  Only the Petition’s first cause of action
runs againsf the COUNTY Respondents.

As discussed below, Petitioner is barred from bringing its first
cause_of action because an action cannot iie'against the COUNTY for
alleged discretionary failure to enforce ‘the law. Further,
Petitioner is time barred from bringing this action and is barred by
its failure to exhaust administratiﬁe remedies. Fer these reasons,
the COUNTY's demurrer should be sustained without leave to amend.
| The COUNTY also incorperates by reference the Memorandum of
Points & Authorities filed by Defendant Chevreaux in support of its
demurrer, set to be heard with this demurrer.

| 1T
STATEMENT OF FACTS

Petitioner seeks to ultimately’have the Ceurt order the COUNTY
to modify or revoke Defendant Chevreaux Aggregates, 1Inc.’s
("Chevreaux”) Conditional Use Permit (“CUP”) LD-1030, originally
issued in 1965 to Chevreaux’s predecessor in interest fof the purpose
of conducting a rock quarry. (Petition, p. 13:17-18.) Petitioner
attempts to lay blame on the COUNTY for “refusai to act” to
“investigate or to eﬁforce Chevreaux’s compliance with.the conditions

of LD-1030.” (Petition, para. 40.) The COUNTY, however, has

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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discretion regarding enforcement actions. Exercise of that
discretion is not subject to a mandamus action.

Petitioner claims the COUNTY’S alleged failure to act is a.
violation of Placer County Code 17.60.020.' (Petition, p. 8, para.
40.) Placer County Code Section 17.60.020 provides:

“The planning director shall have the responsibility and

authority to perform all the functions described by

California Government Code Section 65103 [which

enumerates functions of the planning agency to carry out

the general plan], and also to carry out any other

responsibilities as assigned by the agency director,

including but not limited to the administration and

enforcement of the provisions of this chapter, and the

review of projects pursuant to the California

Environmental Quality Act and Chapter 18 of this Code.

Except where otherwise provided by this chapter, the

~responsibilities of the planning director may also be

carried out by planning department employees under the

supervision of the planning director.”

Section 17.60.020 is a generic statement of authority given to
the‘planning director and‘planning depaitment to carry out zoning
provisions of the Placer County Code. The planning director is not
named in this action.

Petitioner references another section of the County Code in tﬁe
prayer related to the first cause of action. Specifically,
Petitioner requests the court compel the COUNTY to “modify or revoke
[Chevreaux’s] use permit in accordance with the provisions of Placer
County Code 17.62.170.” (Petition, 13:17-18.) As set forth more
fully below, this Section provides the COUNTY with discretion to
determine (1) upon evaluation, whether to undertake modification
and/or revocation proceedings, and (2) upon a finding of grounds for

modification or revocation, how to implement any such conditions of

modification or revocation. Put simply, Petitioner seeks to have

' Cited portions of the Placer County Code are attached to the

Request for Judicial Notice filed by the COUNTY herewith.

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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this Court compel the COUNTY’S exercise of discretion in proéeeding
with modification or revocation of Chevreaux’s CUP.

As a matter of law, an action cannot lie to compel the COUNTY’S
exercise of its enforcement discretion. Thus, the first cause of
action fails to state facts which constitute a cause of action (CCP
§430.10(e).) In addition, ?etitioner’s first cause of action is time
barred and is barred by failure to exhaust administrative remedies.
Finally, Petitioner has failed to plead the mandatory elements of
éither a beneficial interest in the performance sought by the COUNTY
or a showing of irréparable harm by a failure of such performance.
For all of these reasons, the.COUNTY’s demurrer should be granted
without leave to aménd. | |

| ITT
‘ ARGUMENT
A, 'Applicability of Demurrer to Writ Proceeding

A pfoceeding'iﬁ mandamus is subject to the general rules of
pleading applicable to civil actions. (Gong V. Fremont (1967) 250
Cal.App.2d 568, 573; Code of Civil Procedure ("CCP") §1109.)

Further, CCP §1089 pfovides, in' pertinent part, that “On the
date [set for return or reply to a writ] the party upon whom the writ
or-ndtice has been served may make a return by demurrer, verifiéd
answer or both.”

B. Standard for Demurrer/Pleading Requirements

"hen any ground for objection to a complaint, cross-
complaiﬁt, or answer appears on the face thereof, or from any manner
of which the court is required to or may take judicial notice, the
objection on that ground may be taken by a demurrer to the pleading."'

(CCP §430.30(a).) "A demurrer to a complaint or cross-complaint may

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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be taken to the whole complaint or cross?complaint or to any of the
causés of action stated therein." (CCP §430.50(a).) Finally, a
demurrer may be made on a number of grbunds, including that "the
pleading dbes not state facts sufficient to constitute a cause of
action.” (CCP §430.10(e).)

;In reviewing the sufficiency of a cdmplaint against a general
demurrer, we are guided by long-settled rules. We treat the demurrer
as a 'admitting all material facts properly pleaded, but not

contentions, deductions or conclusions of fact or law." (Hood wv.

Hacienda LaPuente Unified School District, 65 Cal.App.4th 435, 438
(1998), emphasis added.) Because this action is based on statute,
“the general rule that statutory causes of action must be pleaded
with particularity is applicablé. Thus, to state a cause of action
against a public entity [or public employee]., every fécﬁ material to
the existence of ité statutory iiability'lnust be ,pieaded with
particularity.'" (Id. at 439, emphasis added.)

Thus, while the Court must accept és true "all material facts
properly pleaded," the Court is not to accépt as true "coﬁtentions,
deductions, or conclusions of fact or law." ( Id. at 438.)
Furthermore, because this action is against'a public entity aﬁd its
employees( every material fact "must be pleaded with.particularity."'
(Id. at 439.) 1In ruling on this motion, the Court must disregard
Plaintiff's conclusory allegations, and rely only on material facts
pled with particularity. (Id.)

C. An Action Cannot Lie Against the COUNTY for Discretionary
Failure to Enforce the Law

Petitioner seeks a writ of mandate to compel the COUNTY to
investigate and enforce two provisions of the Placer County Code

against Chevreaux. Specifically, Petitioner asks this Court to order

Notice of Demurrer and Demufrer to Petitioner’s Petition/Complaint
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the COUNTY to enforce Placer County Code Section 17.60.020, a section
conferring general authdfity on the planning director to carry out
such zoning provisions, and Section 17.62.170, which sets forth the
process for permit revocation. |

Petitioner alleges that “[i]n September, 2005, legal counsel for
MVP sent a letter to Deputy County Counsel Scott Finley outlining
MVP’s concerns regarding Chevreaux’s 1972 permit and requesting a
specific.determination of whether the proposed asphalt'plaﬁt~was
still a‘permissiblé use.” (Petitign, P- 2; para. 7.) Petitioner
contends that “no action [was] taken on the letter.” ' (Id;f
Petitioner fails to identify any authority which requires the COUNTY
to take specific actions upon the receipt of such a letter, and there
is none. |

Petitioner also alleges that the “Meadow Vista Municipal
Advisory Council (MAC) sent a letter to the Board oh April 12,>2005
formally iequesting the Board to direct the Planning Department to
‘initiate public hearings to determine the wvalidity and scope of "
Chevreaux’s pérmit e (Petition, p. 7, para. 36.) ~Finally,
Petitioner alleges that it has “repeatédly' requested that the
Planning Departmeht.evaluate Chevreaux’s entiflements‘to the Asphalt
Plant and the Quarry and enforce the permit conditions and Placer
County Code provisions of which Chevreaux is in violation.”
(Petition, p;'7, para. 37.)

In sum, the Petition allegés that the COUNTY has not enforced
or interpreted the subject CUP to the satisfactioﬁ of Petitioner.
Even if true, these facts do .not constitute a cause of action for

mandamus. (CCP §430.10(e).)

It is well settled fhat mandamus is not available to compel the

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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exercise of discretion by a court, an administrative agency, or
officer thereof. Rather, “[a] writ of mandate may be issued by any
court to any inferior tribunal,'corporation, board, or person, to
compel the performance of an act which the law specifically enjoins,
as a duty resulting from an office, trust, or station...” (CCP

§1085.) Mandamus will lie to compel action by a public body or

official only if there is a clear, present and ministerial obligation

to take the action. (Sklar v. Franchise Tax  Board (1986) 185
Cal.App.3d 616, 622.) |
“A ministerial decision involves dniy the use of fixed standards

or objective measurements, and the public official cannot use
personal, subjective judgment in deciding whether or how the project
should be carried out.” (Mt. Lion Found. v. Fish & Game Cdm, 16 Cal.'
4th 105, 117 (1997);‘sée also, Lazan v. County of Riverside, 140
Cal.App.4th 453, 460 (2006).) While Petitioner has cited fwo Placér
County Code provisions uﬁdér which the COUNTY has allegedly failed
to act, neither of thesé'sections preécribe a clear and present .

ministerial duty under which the COUNTY must perform. The cited

sections do not set forth fixed standards for determining violation

of the subject CUP. Thus, such a determination is discretionary, not
ministerial.

As noted above, Section 17.60.020 sets forﬁh only a general
authority for the planning director (who is not named in this action)
to carry out the zoning provisions of the Placer County Code as
assigned to him by the agency director, includiﬁg by delegating some
of those duties; as he sees fif,'to others within the planning
department. Petitioner has failed to propeily,plead any facts which

indicate the COUNTY has failed to perform any mandatory or

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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ministerial duties.
Similarly Section 17.62.170 provides, in pertinent part:

“The code enforcement officer may initiate proceedings as
provided by this section to revoke the approval of any
land use permit issued pursuant to Articles 17.58 or 17.60
of this Chapter or Chapters 5, 8, 12, 15, 16, 17 or 18 of
this code, in any case where it is determined that the
permit was obtained through misrepresentation, or where a
use of land has' been established or is conducted in a
manner that violates or fails  to comply with the
provisions of this code or a condition of approval, or
where the use of land is undertaken in violation of any
local, state or federal law which affects the-  health,

safety, peace, morals or general welfare of the public.”
(Emphasis added.)?

By its‘very terms, the duty which Petitioner seeks to compel
this Court to enforce upon the COUNTY under Code Section 17.62.170
is discretionary: prior to choosing to initiate modification or
revocation proceedings, the COUNTY must first determine if the permit
was obtained through misfepresentation, or, in the alternative, if
the permittee’s use of the land is in violation-of the various
provisions of the Placer County Code. Thus, there are two levels of
diécretion: (1) the discretionary determination of a.violation; and
(2) the discretionary decision to initiate enforcement proceedings.

Thus, while Petitioner seeks a dourt order compelling the COUNTY
to modify.or revoke Chevreaux’s Conditional Use Permit, “mandamus
cannot be applied.to control discretion as to a matter lawfully
entrusted lto a governmental agency.” (Painting & Drywall Work
Preservation Fund, Inc. v. Aubry (1988) 206 Cal.App.3d 682, 687; see

also, State of California v. Superior Court (1974) 12 Cal.3d 237,

Section 17.62.170 enumerates the necessary steps to revoking a land permit,
including notifying a permittee of the .pending revocation hearing (Placer
County Code Section 17.62.170(A), holding said revocation hearing (Placer
County Code Section 17.62.170(B) and considering actions to take upon a
finding of grounds for revocation (Placer County Code Section 17.62.170(C).

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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Furthermore, Chevreaux has property rights related to its long
established use of its quarry operation. (See, e.g., Hansen
Brothers Enterprises, Inc. v. Board of Supervisors of Nevada County,
12 Cal.2Zpp.4th 533 (1996).) Those property rights cannot be
disturbed without providing adequate due .process to Chevreaux. (id,;
Placer Code section 17.62.170.)

For these reasbns, Petitioner’s first cause of actibn dannot lie

against the COUNTY and the COUNTY’s demurrer should be granted

without leave to amend.
D. The Aétion is Time Barred

To the extent the Pétition reflects Petitioner’s Cémplaints
about the CUP itself, Petitioner’s window of opportunity to appeal
the issuahce of CUP LD-1030 has long since passed. .Under both the
Placer County Code and the Government Code, fetitioner’s time fof
filing én appeal of CUP LD—iOéO, or a challenge thereto, expired
years ago. Petitioner makes no attempt to plead‘conformance,with
either of these Code sectionsvbecause it knows full well that in so
doing it will piéad itself out of this case.

Placer County Code Section 17.60.110 sets forth the appeal
process and requisite time lines for filing an appeal of a CUP. It
states, “ta]n appeal‘must be filed within ten days of the decision
which is the subject of thé appéal.” ‘(Placer County Code
§17.60.110.C.1.)

Government Code Section 65009 (c) sets forth the time limitation
for filing an action challenging a local government decision. It
provides, “...no action or proceeding shall be maintained...by any

person unless the action or proceeding is commenced and service is

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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made on the législative body wiﬁhin 90 days of the iegislative body’ g
decision.” (Govt Code §65009(c) (1) (E).)

Petitioner acknowledges that the CUP was issued in 1965 and was
transferred to Defendant Chevreaux, with ail “rights and obligations”
thereunder, “sometime between 1965 and 1971.” (Petition, p. 4, para.
18 and p. 5, para. 20.) » |

Thus, no action can be brought at this late date to challenge
a CUP which was iésued in‘l965. The Court must not permit this

action to proceed as a time barred, “back-door” attempt to challenge

a 1965 CUP.
E. The Action is Barred by Petitioner’s Failure to Exhaust
' Administrative Remedies.
Petitioner has failed to exhaust the administrative remedies

which are required to be initiated and completed as a prerequisite
to filing this Complaint.

v“[T]hé rule is that where an_administrative remedy is provided
by statute, relief must be sought from the administrative body and
this remedy exhausted before the courts will act.” (Abelleira v.
District Court of Appeal (1941) 17 Cal.2d 280, 292.) The rule itself.
is éettled with scarcely ény’ conflict. It is not a matter of
judicial discretion, but is a fundamental rule of procedure laid down
by courts of last resort, followed under the doctrine of stare
decisis, and binding upon all coufts. V(Id. at p. 293.) In other
words, Petitioner’s failure to exhaust administrative remedies
enumerated in the Placer County Code renderé‘the first cause of
action moot.

Placer County Code Section 17.60.110 provides the appeal process

for appealing the issuance of a CUP. It states, “[aln appeal may be

filed by any persoh affected by a planning'department administrative

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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aetion or interpretaﬁion as described in subsection (A) (1).” (Placer
County Code Section 17.60.110(B)(1).)‘ Thus, if Petitioner believes
it is, in fact, adversely affected by the issuance of CUP LD-1030,
this Code section provides the proper vehicle for Petitioner to voice
its concerns in an administretive arena. Petitioner did not appeal
the issuance of the CUP and cannot take its claims directly to the

Court now.

F. The Action is Barred by Petitioner’s Failure to Plead a
Beneficial Interest in the COUNTY’s Acts or Omissions

In addition to its untimeliness, procedural defects, and failure
to state a cause of action against the COUNTY, the Petitioner’s
Petition fails because it is devoid of the basic elements of a proper
petition for writ of mandate. _

A “writ [of mandate] must be issued, in all cases where there
is not a plain, speedy, and adequate remedy, in the‘ordinary eourse
of law. It must be issued upon the verified petition of the party
beneficially interested.” (CCP §1086.)

Standing to seek a writ of mandate ordinarily requires that a
barty‘ be “beneficially interested”..., i.e., have “some special
interest to be served or some particular right to be preserved or
protected over and abqve the interest held in common with the public
at large.” (People ex rel. Departﬁent of Conservation v. Ei Dorado
County (2005) 36 Cal.4th 971, 986 (citing Carston v. Psychology
Examining Com. (1980) 27 Cal.3d 793, 796).) The general rule [is]
that the party who asks relief from a court must be one who is in
some way aggrieﬁed by the act compleined of... . It has been
uniformly held that in order to invoke the aid of a writ of mandate
the party complaining must show some character of actual or potential

interference with his rights of person or property. (Silva v. City

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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of Cypress (1962) 204 Cal.Aﬁp.Zd 374, 377.)

Petitioner has failed to plead any “beneficial interest”
Qhatéoever, either directly or indirectly, in its petition for writ
of mandate against the County. Petitioner also concedes it
represents.a class of'persons‘not directly affected by the COUNTY’s
actions. It describes itself as a “lbcal grass roots organization
comprised of residents of the unincorporated Placer County community
of Meadow Vista, California, and the surrounding area, as well as
nonresidentvsupporters.” (Petition, p. 2, para. 3 (Emphasis added).)
As stated in Parker v. Bowron (1953) 40 Cal.Zd 344, 351, a wﬁit “will
not lie ‘where it is apparent that the relator has no direct interest
in the action sought to be coerced, and that no benefit can accrue
to him from its pefformance.’” (Id., citing Ellis v. Workman (1904)
144 Cal. 113, 115.)

Petitioner’s failure to allege an inadequate remedy at law, or
an interest over and above that held by the general public, is fatal
to its mandamus action.

v
CONCLUSION

Petitioner comes tb the Court some 40 years after the issuance
of the subject CUP was approved and issued.. Petitioner asks the
Court to substitute its discretion and judgment for. the COUNTY

Respondents. Specifically, Petition wants the‘ Court to impose '
Petitioner’s interpretation of the CUP and its enforcement
requirements. |

This belated and.flawed effort by Petitioner must be rejected.

The COUNTY’S demurrer_should be suétained'without leave to amend.:

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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DATED:

g

Kichard I. Crabtree,
Attorney for County of Placer and’

County of Placer Planning Department

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint:
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Proof of Service

I am a citizen of the United States and employed in the County
of Butte; I am over the age of eighteen years and not a party to the
within action. My business address is 1395 Ridgewood Drive, Suite
300, Chico, California 95973. I am readily familiar with the practice
for collection and processing of correspondence/documents for mailing
with the United  States Postal Service and that said
correspondence/documents are deposited with the United States Postal
Service in the ordinary course of business on the same day.

On August 23, 2006 I served the within NOTICE OF DEMURRER AND
DEMURRER TO PETITIONER’S PETITION/COMPLAINT on the parties below by

placing a true copy thereof in a sealed envelope and served same on
the parties/counsel, addressed as follows:

Ronald Zumbrun
Timothy Kassouni
Angela Thompson
Zumbrun Law Firm

3800 Watt Ave, Ste 101
Sacramento CA 95821

Brigit Barnes _

Brigit Barnes & Associates, Inc.
3262 Penryn Rd,‘Ste 200

Loomis CA 95650

The following. is a procedure in which service of thlS document was
effected:

XXXX U.S. Postal Service (by placing for collection and deposit
in the United States mail a copy of said document at 1395
Ridgewood Drive, Suite 300, Chico, California 95973, in a
sealed envelope, with postage full prepaid).

I declare under penalty of perjury that the foregoing is
and correct under the laws of the State of California and that th\s
declaration was executed on August 23, 2006 at Chico, /Flifor a/

AU VIIN

Jﬂne M. McLaughlin

/
\

—~—

Notice of Demurrer and Demurrer to Petitioner’s Petition/Complaint
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Richard L. Crabtree (SBN#148759) EXEMPT FROM FILING FRES
Law Offices of Richard L. Crabtree PURSUANT TO GOVERNMENT
1395 Ridgewood Drive #300 K CODE SECTION 6103

Chico, CA 95973

(530) 566-1111"

Pax: (530) 566-9203

Attorney for County of Placer and
County of Placer Planning Department

SUPERIOR COURT OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION, ' Case No. SCV 19614

Petitioner/Plaintiff, EX PARTE = APPLICATION FOR
C : _ DISMISSAL AND FOR ENTRY OF

Vs, . . JUDGMENT ; DECLARATION OF
- RICHARD L. CRABTREE IN SUEPORT

CHEVREAUX  AGGREGATES, INC, ;. THEREOF (CRC 325(f)) '

COUNTY OF PLACER; COUNTY OF ' . :

PLACER PLANNING DEPARTMENT; and DATE: 11/9/06

DOES 1 through 50, inclusive, TIME: 7:45 a.m.

) DEPT: TBA

Respondents/Defendants.

/

Respondents/Defendants COUNTY OF PLACER and the COUNTY OF PLACER

PLANNING DEPARTMENT_ (“COUNTY DEE‘ENDANT;S”) ; on or about August 24,
2'006, filed a general demurrer to'.the Petition/Complairit. Only the
first csuse of action, seeking a writ of mandates, named the COUNTY.
DEFENDANTS. ‘ ‘

In an order filed herein on October 16, 2006, the Court
sustained the demurrer as to the _CQUN‘I‘Y DEFENDANTS  with leave to
‘amend. (See, Court Order dated October 16, 2006, 2:6-16.) The Court
further érdered that “any amended petition .shail be served and filed

by October 26, 2006.7 (Id. at.p. 15-16.)

Petit:ionér/Pl‘ain’;iff MEADOW VISTA PROTECTION (“MVP?) did not

Ex Parte Application for Dismissal and for Bntry of Judgment
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timely file an Amended Petition/Cdmplaint. In addition; counsel.ﬁor
Petitioner/Plaintiff has contacted the'COUNTY's counsel and has
indicated that Petitiéner does not intend to file an Amended
Petition/Complaint. (Decl. of Richard I.. Crabtreze, para. 4.)

Pursuant to the California Rulesg of.Cburt, “a motion to dismiss
the eﬁtire action'ana for entry of judgment aftér expirafion.of.the
time to amend following the sustaining of a demurrer may be made by
ex parte application to the court under section 581kf)(2) of the Code
of Civil Proéedu:e;” (Cal. Rules of Ct. (“CRC”), Rule 325(f).)

The Code of Civil Procedure (“CCP”) provides that “the court may
dismiss thé complaint as to Ehat defendant when [] after a demurrer
to the-éomplaint is sustained with leave to émend, the plaintiff
féils to amend it within the time allowed by the cburt.and either
party moves for dismissal.? (CéP §581 (£) (2).) *No formal potice or
hearing is reguirEd‘where plaintiff fails ﬁo amend within the time
allowed. Defense counsel can move ex parte for dismissal.” C{Weil
& Brown, CAL. PRAC. GUIDE: CIV. PRO. BEFORE TRIAL (The Rutter Group
2006), Sec. 11:277.3, pg. 11-85; CRC, Rule 325(Ff).)

._. Here, Petitioners/?léiﬁtiffs have choseﬁ not to amend'their'
Pétition/Compiaint afterAthe sustaining of the COUNTY DEFENDANTS{

demurrer with leave to amend. “Plaintiff!é refusal to amend is -
deemed an admiésion'that they have stated the case as strongly as
they can and there are no more factg that could be alleged'to cure
the defect.” (Weil & Brown, supra, § 7:149, p. 7—55 - 7-56Reynolds

v. Bement, 36 Cal.4th-1075, 1091 (2005).) Accordingly, the COUNTY
bEFENDANTS request that the Court enter an ordef dismissing the
action with prejudice, aé well as a judgment in favor of the COUNTY

DEFENDANTS .

Ex Parte Application for Dismissal and for Entry of Judgment
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A proposed form of order dismissing the action as to the COUNTY
DEFENDANTS with prejudlce ig submitted hereWLth, as well as a

proposed judgment in favor of the COUNTY DEFENDANTS,

DNmD:H"7/NV

DECLARATICN OF RICHARD L. CRABTEEE
I, Richard L. Crabtree, declare: _
1. - I am attorney of record fof Respondents/Defendants COUNTY -
OF PLACER and- COUNTY OF‘ PLACER PLANNING DEPARTMENT _(“COUNTY
DEFENDANTS”S,in the above entitled matter. The facts stated in this
Declaration are based‘gpon my own pers@nal knéwledge. if éalled as
a witness i could and would competently testify thereto,

2. On or about  August 24, 2006,  COUNTY DEFENDANTS-filed a
generai demurrer in ﬁhis action. Only the first cause of action in
the Petition/Complaint named the COUNTY DEFENDANTS

3. ~In an order filed herein on or about August 16, 2006, the.
Court sustained the COUNTY DEFENDANTS deﬁurrér with leave to amend.
The Court ordered that “any'amended petitidﬂ ghall be served and
filed by October 26, 2006.“ (Order,'10/16/06, 2:15-16.) |

4, The October 26, 2006 deadline for filing an amended

. petition/obmplaiﬁt passed without any such amended petition/complaint

being served or filed. On October 31, 20067‘I received a telephone
message from attorney  Timothy Kassouni, representing

Petitioners/Plaintiffs, indicating that Petitioners/Plaintiffs had

Ex Parte Application for Dismissal and for Entry of Judgment
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decided not to file anvamended- petition/complaint following the
Court’s order on the demurrers filed b}ir the COUNTY DEFENDANTS gnd by
Defendant CHEVREAUX AGGREGATES ,v INC. | |

5. On November 6, 2006 at approximately 3:20 p.m. I Eeelephoned
attorhe’y Timdthy .Kassouni, one of the attorneys of lrecord for
Plaintiff/Petitionef Meadow Vista Protection, and informed him of
'this planned ex> parte application asg well as the déLte, time and

department. On November 6, 2006 at approximately 3:25 p.m. I

telephofied' attorney Brigit Barnes, the attorney of record for -

defendant Chevreaux, and informed her of this pianned ex parte
.application as well as the date, time and department. On November
7, 2006 ‘I”:Eaxed the moving papers to Mr. Kassouﬁi'and' to counsel Eo:._f
defendant C-he\.rf.eaux,. Ms. Bridget Barhes.

I declare under penalty of perjufy under the laws of the State

of California that the foregoing is true and correct. Executed this

2\

7ER dé'_iy of quembef, 2006, in Chico, Cal]ﬂ@ﬁﬁ . 2/””"«

Ex Parte-Application for Dismissal and for Entry of Judgn}ent
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TYPES OF LAND USE ACTION. LEGISLATIVE,
989 ADJUDICATIVE AND MINISTERIAL 11.10

the fee and that the expenses involved were reasonably related
to the regulatory goal involved and covered a procedure of inspec-
tion, inventory, administration and enforcement. United Busi-
ness Com. v. City of San Diego (]_979) 91 CA3d 156, 166, 154
CR 263.

The following fees for the following processing activities are
specifically authorized by statute:

Fee Authorized Authority

Preparation of specific plan with cost to be  GovC 65456.
prorated in accord with applicant’s benefit.

Processing of use permits, zone variances, GovC 65909.5.
or zone changes. :

Processing of tentative, final and parcel GouvC 66451. Z(Qeneral) 66452.3
maps and other procedures pursuént to Sub- (staff report) and 66452.5(e)

divison Map Act. (appeals).

Preparation of EIR’s or negative declara- Pub Res Code 21089 and 14 Cal.
tions pursuant to CEQA. Admin. Code 15045(a).
Applications for development permits. ° GovC 65941.5.

Cost for transcript record of zoning hearing.  GovC 65804(b).

PART B — TYPES OF LAND USE ACTION.
LEGISLATIVE, ADJUDICATIVE
AND MINISTERIAL

11.10 IMPORTANCE OF DISTINGUISHING BETWEEN
TYPES OF ACTION

There are three major types or categories of action taken by
local government agencies in land use matters, to wit: legisla-
tive, adjudicative and ministerial. Legislative actions are enact-
ments by a legislative body which establish laws, standards and
policies which will in turn govern and control each individual
development permit process. Primary examples of legislative
actions include general and specific plans, zoning ordinance
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amendments, and rezonings. Adjudicative actions, which are
sometimes call quasi-judicial or administrative actions, are those
discretionary permit activities whereby individual development
projects are considered for approval and imposition of conditions,
all in accordance with the legislatively approved laws, standards,
policies and plans. Primary examples of adjudicative actions
include zoning permit approvals and subdivision tentative map
" approvals. Ministerial actions are those mandatory, non-
discretionary activities which must be approved if certain stan-
dards and conditions have been met. Examples of ministerial
actions include approval of final subdivision maps and issuance
of building and occupancy permits. In addition to the three above
mentioned types of actions, local agencies also become involved
in environmental protection review and action under the Califor-
nia Environmental Quality Act (CEQA). CEQA action cannot
normally be classified as legislative, adjudicative, or ministerial.
The nature of CEQA action, for purposes of judicial review, will
normally follow the classification of the underlying action (pro-
ject) to which CEQA applies.

It can become quite important to distinguish between the var-
ious types of action and properly categorize the action as being
either legislative, adjudicatory, or 1“’11‘.118(;\,1"11‘_1 for the following
reasons.

Procedural due process requirements are applicable to
adjudicative actions but not legislative, nor ministerial, actions.
Horn v. County of Ventura (1979) 24 C3d 605, 612-616, 156 CR
718. Although statutory notice and hearing requirements apply
to general law cities and counties for enactment and amendment
of general and specific plans and zoning ordinances, the notice
and hearing requirements of constitutional procedural due proc
ess can be more rigorous. See §11.30 et seq.

Findings are required of all local agencies when acting in an
adjudicative capacity. Topanga Assn. For A Scenic Community
v. County of Los Angeles (1974) 11 C3d 506, 514, 113 CR 836.
This judicially imposed findings requirement is not applicable
to legislative and ministerial actions. However, certain state sta-
tues require findings in certain legislative actions. See §11.51[4]
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Initiative and referendum apply to legislative acts and not
to adjudicative or ministerial actions. Yost v. Thomas (1984) 36
C3d 561, 205 CR 801. For a discussion of the initiative and
referendum process, see §11.70 et seq.

Judicial standard of review will vary depending upon the
types of action. Adjudicative actions are reviewable under CCP
1094.5 (administrative mandate). Legislative and ministerial acts
are reviewable under CCP 1085 (traditional mandate), although
the role of the court is different in reviewing legislative as
opposed to ministerial acts. See Arnel Dev. Co. v. City of Costa
Mesa (1980) 28 C3d 511, 518, 169 CR 904. For a discussion of
the judicial standards of review, and the court’s role therein,
see §12.01 et seq. '

Public Agency Liabﬂity exists for nonperformance of a man-
datory duty (GovC 815.6), but not for a discretionary duty. Ibarra
v. California Coastal Com. (1986) 182 CA3d 687, 227 CR 371.

11.11 LEGISLATIVE ACTIONS

A legislative act is the formulation of a rule which is to be '
applied to all future cases, while an adjudicatory act involves
the actual application of such a rule to a specific set of existing
facts. Pacifica Corp. v. City of Camarillo (1983) 149 CA3d 168,
196 CR 670. The adoption or amendment of a general plan or
any part or element thereof is a legislative act which is review-
able pursuant to CCP 1085. GovC 65301.5. Likewise, the adop-
tion and amendment of a specific plan is also a legislative act.
Yost v. Thomas (1984) 36 C3d 561, 205 CR 801. Rezoning is also
a legislative act reviewable by traditional mandamus (CCP 1085)
even though the rezoning is of a relatively small parcel of land
in a single ownership. Arnel Dev. Co. v. City of Costa Mesa (1980)
28 C3d 511, 522, 169 CR 904. Legislative action is not governed
by the procedural due process requirements requiring reasona-
ble notice and opportunity to be heard before governmental
deprivation of a significant property interest. Horn v. County
of Ventura (1979) 24 C3d 605, 612, 156 CR 718. Nor are find-
ings required on decisions on legislative acts, such as adoption
of zoning ordinance amendments. Orinda Homeowners Commit-
tee v. Board, of Supervisors (1970) 11 CA3d 768, 774, 90 CR 88.
However, statutory provisions require a limited form of notice
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION,
Petiﬁoner and Plaintiff,

\2
CHEVREAUX AGGREGATES, INC.,;
COUNTY OF PLACER; COUNTY OF
PLACER PLANNING DEPARTMENT; and
DOES 1 through 50, inclusive,

Respondents and Defendants.

Case No: SCV 19614
Complaint Filed: 7/12/06

DECLARATION OF JEFFREY EVANS
IN SUPPORT OF PLAINTIFF MEADOW
VISTA PROTECTION’S
SUPPLEMENTAL BRIEF IN SUPPORT
OF MOTION FOR SUMMARY
ADJUDICATION REGARDING LEGAL
EFFECT OF PLANNING DIRECTOR’S
DETERMINATION

Date: 5/22/07

. Time: 8:30 a.m.
Dept.: 4

Judge: The Hon. Charles D. Wachob

LJ effreybEvans, hereby declare as follows:

1. 1am the Chairman of the plaintiff nonprofit corporation, Meadow Vista Protection

(MVP). Ihave served in my position as Chairman since March, 2006.

2. Ireview all mail delivered to MVP’s Post Office Box in Meadow Vista, California

and all electronic mail. delivered to MVP’s electronic mail address.

Declaration of Jeffrey Evans in Support of Plaintiff Meadow Vista Protection’s Supplemental Brief in Support of
Motion for Summary Adjudication Regarding Legal Effect of Planning Director’s Determination
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3. MVP never received a copy or any other notice of Brigit Barnes’ letter to Michael -
Johnson, Placer County Planning Director, dated February 28, 2007, nor was MVP ever verbally
informed that the Planning Director was responding to the issue raised in the letter at any time
prior to May 18, 2007.

I declare under penalty of perjury under the laws of the State of California that the facts
stated in this declaration are within my own personal knowledge and are true and correct, aﬁd if
called upon to do so, I could competently testify to ail matters stated herein. This declaration

was executed this 25" day of May, 2007, at Sacramento, California.

b Zreanny
d Ag@m EVANS

-

Declaration of Jeffrey Evans in Support of Plaintiff Meadow Vista Protection’s Supplemental Brief in Support of
Motion for Summary Adjudication Regarding Legal Effect of Planning Director’s Determination
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RONALD A. ZUMBRUN, SBN 32684
TIMOTHY V. KASSOUNI, SBN 142907
ANGELA C. THOMPSON, SBN 238708
THE ZUMBRUN LAW FIRM

3800 Watt Avenue, Suite 101
Sacramento, California 95821
Telephone: (916) 486-5900

Facsimile: (916) 486-5959

Attorneys for Petitioner and Plaintiff

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF PLACER

MEADOW VISTA PROTECTION,
Petitioner and Plaintiff,
V.

CHEVREAUX AGGREGATES, INC.;
COUNTY OF PLACER; COUNTY OF

PLACER PLANNING DEPARTMENT; and

DOES 1 through 50, inclusive,

Respondents and Defendants.

Case No: SCV 19614
Complaint Filed: 7/12/06

DECLARATION OF ANGELA C.
THOMPSON IN SUPPORT OF
PLAINTIFF MEADOW VISTA

PROTECTION’S SUPPLEMENTAL
BRIEF IN SUPPORT OF MOTION FOR
SUMMARY ADJUDICATION
REGARDING LEGAL EFFECT OF
PLANNING DIRECTOR’S
.DETERMINATION

Date: 5/22/07
Time: 8:30 a.m. _
" Dept.: 4

Judge: The Hon. Charles D. Wachob

I, Angela C. Thompson, hereby declare as follows:

1. Iam oneof the attorneys for plaintiff Meadow Vista Protection (MVP) in the above-

entitled matter. I make this declaration in support of Plaintiff Meadow Vista Protection’s

Supplemental Brief in Support of Motion for Summary Adjudication Regardiﬁg Legal Effect of -

Planning Director’s Determination.

-1-

Declaration of Angela C. Thompson in Support of Plaintiff Meadow Vista Protection’s Supplemental Brief in
- Support of Motion for Summary Adjudication Regarding Legal Effect of Planning Director’s Determination




‘THE ZUMBRUN LAW FIRM_

A Professional Corporation

3800 Watt Avenue, Suite 101
" Sacramento, CA 95821

O e 0 O

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28

2. Ireceive and review copies of all incoming mail delivered to The Zumbrun Law Firm

and all electronic mail delivered to The Zumbrun Law Firm’s electronic mail address pertaining

to this case.

3. The Zumbrun Law Firm’ never received a copy or any other notice of Brigit Barnes’
letter to Michael J ohnson, Placer County Planning Director? dated February 28, 2007, nor was
The Zumbrun Law Firm ever ‘verbally informed that the Planning Difector was respondiﬁg to the
issue raised in the letter at any time prior to May 18, 2007.

I declare under penalty of perjury under the laws of the State of California that the facts
stated in this declaration are within my own personal knowledge and are true and correct and, if
called upon to do so, I could competently testify to all matters stated herein. This declaration

was executed this 29" day of May, 2007, at Sacramento, California.

C .

ELA C. THOMPSON

-

Declaration of Angela C. Thompson in Support of Plaintiff Meadow Vista Protection’s Supplemental Brief in
Support of Motion for Summary Adjudication Regarding Legal Effect of Planning Director’s Determination
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RONALD A. ZUMBRUN, SBN 32684
TIMOTHY V. KASSOUNIL SBN 142907
ANGELA C. THOMPSON, SBN 238708
THE ZUMBRUN LAW FIRM

3800 Watt Avenue, Suite 101
Sacramento, California 95821
Telephone: (916) 486-5900

Facsimile: (916) 486-5959

Attorneys for Petitioner and Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF PLACER

-.MEADOW VISTA i’ROTECTION, |
- .Petitioher and Plaintiff,
V. |
CHEVREAUX AGGREGATES, INC.;

COUNTY OF PLACER; COUNTY OF
PLACER PLANNING DEPARTMENT;

and DOES 1 through 50, inclusive,

Respondents and Defendants.

Case No.: SCV 19614

Complaint filed: 7/12/06

DECLARATION OF SERVICE
BY OVERNIGHT DELIVERY

Declaration of Service by Overnight Delivery
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I, Concha Leon; declare:

I am a citizen of the United States, and am employed in the County of Sacramento, State
of California; that I am over the age of 18 yeers and not a party to the within-entitled action; that
my business address is The Zumbrun Law F irm, 3800 Watt Avenue, Suite 101, Sacramento,
California. A |
bOn May 29, 2007, a true‘ copy of (1) Plaintiff Meadow Viste Protection’s Supplemental
Brief in Support of Motioﬁ for Summary Adjudication Regarding Legal Effect of Planning -
Director’s Deterrhination, (2) Declaration of Jeffrey Evans in Support of Plaintiff Meadow Vista
Protection’s Supplemental Brief in Support of Motion for Summary Adjudicetion Regarding
Legal Effect of Planning Director’s beterminatioﬁ, and (3) Declaration Of Angela C. Thompson

In Support Of Plaintiff Meadow Vista Protection’s Supplemental Brief in Support of Motion for

'S'ummary AdjudicationRegarding Legal Effect of Planriing Director’s Determination was placed

in an envelope, for overnight delivery, addressed as follows:

Ms. Brigit S. Barnes - Attorney for defendant Chevreaux
Brigit S. Barnes & Associates, Inc. . ' Aggregates, Inc.

3262 Penryn Road, Suite 200

Loomis, CA 95650

Said envelope was then sealed and deposited for overnight‘delivery in Sacramento, California.
I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct and that ﬂ’llS declaratlon was executed on this 29th day of May, 2007,

at Sacramento, California.

CONCHA LEON

-1-

Declaration of Service by Overnight Delivery




